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No. 4997.

IN THE

United States
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FOR THE NINTH CIRCUIT.

Thomas Edwin Gill and Myla Ritz-

inger Gill,

Appellants,

vs.

Frances Investment Company, a cor-

poration.

Appellee.

Brief of Appellants, Thomas Edwin Gill and Myla

Ritzinger Gill.

This is a suit in equity brought by the Frances Invest-

ment Company, a Utah corporation, as owner by assign-

ment of a promissory note for $55,000, to enforce against

land in the record ownership of appellants a trust deed

given to secure said note and to nullify the Torrens title

certificate of appellants evidencing title in appellants free

from such incumbrance. A final decree, in effect one of

foreclosure, was entered in favor of appellee whereby

the Torrens title of appellants was set aside in so far

as this alleged incumbrance was concerned. Appellee
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sought other relief against other defendants, which was

granted by the decree, but with which appellants are not

concerned.

The record is a voluminous one., embracing 833 pages

of transcript, but the greater portion thereof relates to

matters not involved, or only indirectly involved, in the

appeal.

While there is presented a serious question of jurisdic-

tion, upon which point alone, appellants contend, the de-

cision under review should be reversed, the whole case

centers around the rights of appellants relating back to

a judgment of the Superior Court of Imperial county,

California, establishing the title in controversy under the

provisions of the Torrens Title Act. A copy of such

decree appears at page 7Z of the transcript. Appellants

acquired their title by conveyance from a grantee of

other defendants (the Austins) who had procured the

title to be registered as shown by this decree.

Admittedly the decree is valid upon its face, and only

by permitting appellee to go behind it to show fraud

(with which appellants are not connected) could appel-

lants' rights based upon the title so established be dis-

turbed.

In his memorandum opinion directing a decree for ap-

pellee, [page 237, transcript]. Judge Bledsoe says:

"I do not deem it necessary to impugn the good

faith of the defendant Gill, although there are one

or two circumstances which, if analyzed with a dis-

criminating eye, might seem to lend color to the

claim of counsel for the plaintiff that he was not

actuated by good faith. However I am not prepared

to find that he was consciously acting in bad faith."
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The findings and decree follow the opinion. The ques-

tion is therefore squarely presented upon this appeal as

to whether a purchaser not acting in bad faith, for value,

(appellants paid the full value for the property), may
not rely upon a record title as established by a decree

under the Torrens Title Act, or whether it is his duty to

follow up any circumstances which might arouse sus-

picion in the mind of an ordinarily prudent man as to

whether a judge of the Superior Court had been imposed

upon by those who procured the decree. Judge Bledsoe

said further in his opinion that he was of the belief that

matters were brought to Gill's attention in the considera-

tion of the propriety of the purchase of the property which

were sufficient to put him upon notice as to the existence

of possible fraud in the procuring of the decree. The

trust deed under which appellee claims was of record.

The trustee and the original beneficiary thereunder, the

payee of the $55,000 note, were made parties to the

proceeding for registration, and the record showed that

they had been duly served with process and had made

default. In the petition for registration it was alleged

that the $55,000 promissory note had been procured

by the fraud of appellee's predecessor in interest. The

effect of the default judgment, therefore, was to es-

tablish the truth of such allegation as a matter of record.

The other points made upon the appeal depend upon

provisions of the Torrens Title Act which heretofore

have not been under review by this court. The facts

more in detail are as follows:

The promissory note held by appellee was executed

January 1, 1916, by Friend J. Austin and Lettie M.

Austin, his wife, in favor of the Delta Land and Water
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Company, a Utah corporation, named in the trust deed,

also executed by the Austins, as beneficiary thereunder.

The People's Abstract and Title Company, a California

corporation, was named as trustee in the deed of trust.

The original bill of complaint named as defendants Friend

J. Austin, Lettie M. Austin, his wife, William Martin

Belford and Annie Marie Belford, his wife, and the

People's Abstract and Title Company, charging all of

them with fraud in the procuring of the Torrens title

registration certificate to the lands the subject of said

deed of trust.

Subsequently, plaintifif filed its supplemental bill of

complaint, naming, in addition to the defendants men-

tioned, the following: H. F. Davis and Meryl T. Davis,

his wife; John W. Austin and Laura A. Austin, his wife;

Jaspar Thomason; Jesse Boyd Pilcher; Thomas Edwin

Gill and Myla Ritzinger Gill, his wife; Harry D. Aron;

T. P. Banta; Robert B. Walker; Imperial Water Com-

pany No. 3; Imperial Water Company No. 5; Wade N.

Boyer and Leah A. Boyer, his wife; and certain parties

sued by fictitious names.

Plaintiff charged that all of these parties except the

Water Companies and Walker, were guilty of frauds

whereby said Torrens certificate was procured and which

operated to deprive plaintiff of the security of the land

under the trust deed.

The parties involved in the charges of fraud and their

relation to the case are : The People's Abstract and Title

Company, trustee under the deed of trust;

Friend J. Austin and Lettie M. Austin, his wife, who,

with the Belfords, brought the initial registration pro-
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ceeding under the Torrens Law to register the land cov-

ered by the trust deed;

H. F. Davis, their attorney in these proceedings, who,

it was claimed, originated the alleged frauds, and Meryl

T. Davis, his wife, who made certain returns of service

and affidavits thereon in the Torrens proceedings, alleged

to be fraudulent;

Jasper Thomason, grantee of the Austins, as to the

land purchased by the Gills, and

The Gills themselves, these appellants.

John W. Austin and Laura A. Austin, his wife, are

not related to Friend J. Austin and Lettie M. Austin,

but their similarity of names was a mere coincidence.

When we speak of the Austins, we refer only to Friend

J, and Lettie M., husband and wife.

Prior to the trial of the action, the defendants, H. P.

Davis, Wade N. Boyer, Leah A. Boyer, John W. Austin,

Laura A. Austin, Jesse Boyd Pilcher and Carrie A.

Banta, as executrix of the estate of T. P. Banta, de-

ceased, filed written disclaimers, disclaiming any interest

in the land in controversy. Defendants, Aron, Walker,

Marley and one J. W. Wolfe, sued under a fictitious

name, filed answers but took no part in the trial.

Jasper Thomason was defaulted and a decree pro con-

fesso entered against him. The service upon his minor

daughter was held invalid, however, by Honorable Wil-

liam P. James, United States District Judge, after entry

of the final decree and, on appeal, this order was affirmed

by this court. (Frances Investment Company, v. Thoma-

son, 11 F. (2nd) 229.)

The People's Abstract and Title Company, trustee,

also made no appearance and its default was entered.
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and a decree pro confesso entered. No mention is made

of it in the final decree. The record legal owne^r^kip of

the property m question was vested in this defetidant.

Although mentioned in the bills of complaint no specific

relief was asked against it.

These appellants, on February 9, 1918, purchased from

Jasper Thomason 320 acres of the land conveyed by the

deed of trust described as follows:

All of the east one-half (E^^) of section twenty (Sec.

20), township twelve south, (T. 12 S.), range fourteen

east (R. 14 E.), S. B. M., located in the county of Im-

perial, state of California.

Thomason's title was derived from a deed to him by

Friend J. Austin and his wife, Lettie, dated December

14, 1917. The property had been known as the Austin

ranch. The Austins and Belfords had, prior to this time,

(October 2, 1917), instituted proceedings under the Cali-

fornia Land Title Law, (Stats. 1915, p. 1932), popu-

larly known as the Torrens Title Act, in the Superior

Court of Imperial county. California, to register said

land under the provisions of the said act; and, December

13, 1917, a Torrens decree was granted by said Superior

Court, registering said property in the names of Friend

James Austin and Lettie Mary Austin, as community

property. The Belfords' interest had been purchased by

them prior to the hearing.

This action was begun February 15, 1918, appellee

alleging that it was the owner and holder of said $55,000

note secured by said trust deed, as immediate assignee

of the N. and E. J. Allen Company, (a corporation or-

ganized under the laws of the state of Delaware), which

corporation had, on March 5, 1917, for valuable consider-
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ations, sold, endorsed, transferred, assigned and deliv-

ered said note and security to it. It was further alleged

that on January 2, 1917, prior to this assignment, the

Delta Land and Water Company, the payee named

therein, had duly sold, endorsed, assigned, transferred

and delivered said note and deed of trust, for a valuable

consideration, to the N. and E. J. Allen Company .

The bill of complaint alleged that by the fraud of the

defendants, including the Gills and the People's Abstract

and Title Company, plaintiff had lost its record lien un-

der the trust deed, through the artifice and device of the

Austins, in bringing, in addition to the Torrens regis-

tration proceedings, an action to quiet title, and making

service of summons and complaint in this action on the

same parties who were defendants in the Torrens pro-

ceeding and then in the Torrens proceeding procuring

their defaults to be entered and judgment thereon dis-

charging the lien upon the affidavit of service in the

quiet title action, which subsequently was dismissed.

The evidence of the various parties alleged to have been

served in the Torrens proceeding, (Mima Stringer, as

managing agent of the Delta Land and Water Com-

pany, and William H. Lavayea, manager and secretary of

the People's Abstract and Title Company), is conflicting,

and raises a doubt as to whether it was the summons

in the Torrens proceeding or that in the quiet title

action, which was in fact served. There seems to be

no question from the evidence, however, but that one

of these two summons was served on each of the parties

named, (as appears from the affdavits of service), and

that such service was made prior to the rendition of the

decree in the Torrens proceeding.
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As stated above, the Torrens decree was granted De-

cember 13, 1917, and the Gills did not make their pur-

chase until February 9, 1918. It further appears with-

out question that there was no record evidence of the

assignments of the $55,000 note by the Delta Land and

Water Company to the Allen Company, and by the Allen

Company to Frances Investment Company. The Delta

Land and Water Company had, however, recorded the

original deed of trust made for its benefit by the Aus-

tins.

In the Torrens title proceeding and in the action to

quiet title the Frances Investment Company was not

made a party defendant, although there was evidence

tending to show that notv/ithstanding the failure of

the Frances Investment Company to record the assign-

ments to it of the note and deed of trust, the Austins

had notice thereof. The Delta Land and Water Com-

pany, however, was named as a party defendant in both

the quiet title action and the Torrens proceeding, and the

record of the proceedings in the Torrens title proceed-

ing is regular on its face, showing due sei"uice by publi-

caition on the Delia Lmvd and Water Cmnpany; the

entry of its default; and the filial judgment of the court

annulling the lien of the $55,000 trust deed against the

land in question and giving the Austins clear title, with

the exception of certain other liens, as set forth in the

decree.

The Gills purchased the land approximately two months

later, paying therefor a consideration in round figures

of $37,500. The consideration was partly in cash and

partly in trade, but there is no contradiction of the fact

that the consideration actually amounted to the sum
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stated. Mr. Gill's evidence further showed that since he

had acquired the land he had expended considerable sums

for taxes, interest on the prior mortgage held by the

Pacific Mutual Life Insurance Company, irrigating, level-

ing and grading and otherwise improving the property.

[Tr. p. 759, Defts. Ex. A-7.]

Appellee pleads in its complaint that on December

28, 1917, it learned of the Torrens proceedings [Tr. p.

81], and shortly thereafter sent its counsel from Salt

Lake City, Utah, to California, to investigate. Certain

correspondence between attorney, Dan. V. Noland, and

Story and Steigmeyer, attorneys for the Frances In-

vestment Company, was introduced in evidence [Plain-

tiff's Exhibits 3H, 3J and 3K, Tr. pp. 534-537], showing

knowledge and notice of the pendency of this Torrens

proceeding, as early as November 28, 1917. The Frances

Investment Company took no part in the Torrens pro-

ceedings prior to the final decree, or subsequently, either

by appearance or motion; and it is apparent that if a

proper motion had been made in such proceedings prior

to February 9, 1918, when the Gills purchased, this liti-

gation would never have involved them; for the title

would have been so incumbered and unmarketable.

Certain water stock in the Imperial Water Company

No. 3 was pledged by the Austins under the deed of

trust, and at the time the Gills purchased from Thoma-

son, he represented to them that certain of this water

stock was "lost." One certificate for 150 shares had been

pledged with the Pacific Mutual Life Insurance Com-

pany with the mortgage owned by it, made by the Aus-

tins prior to the deed of trust to the Delta Land and

Water Company. The other certificate of 150 shares
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had been pledged by the Austins to the Delta Land

and Water Company. In the deed of trust, and in the

Torrens proceedings that the Austins had brought to

cancel the trust deed, no mention nor disposition of this

water stock was made.

Appellee argues that the failure of Thomason to de-

liver this water stock at the time of the purchase of

the land by the Gills was sufficient to excite their sus-

picion and to charge them with notice of facts that

would put a reasonably prudent man on inquiry, and the

learned trial judge so found, although in his opiniom

and findings ihe did not "deem it necessary to imp-ngn

the good faith of the defendmit Gill;" [Tr. p. 238],

and the final decree, section 14, provides:

"That all of the allegations of the bill of complaint,

supplemental bill of complaint and amended supplemental

bill of complaint are true, except as herein otherwise ex-

pressly found, a<nd except that the defendants, T. Edwin
Gill, Myla Ritsinger Gill, Marley, Aaron, Walker and

Wolfe 'mere not parties to the conspiracy to defrmid

plaintiff, as alleged in said bill of complaint, and did not

have direct personal knowledge of all of the facts and

circumstances comprising the fraud charged in said bill

of complaint. * * *" [Tr. p. 250.] (Emphasis ours.)

The learned trial judge, in the opinion which was filed,

also mentioned the following facts, which he considered

were sufficient to put the Gills upon notice:

1. The alleged default taken in the Torrens pro-

ceeding against the Delta Land and Water Company,

whereby the note for $55,000 was disposed of without op-

position or actual surrender of the evidence of the ob-

ligation.
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2. The attitude of Austin towards Gill whom the

latter had known as the owner and possessor of the prop-

erty for some years, and whom he met on the street

in Calapatria while he was considering the purchase of

the property, and Gill's failure to make inquiry of Aus-

tin concerning the water stock. [Tr. p. 240.]

Appellants made a motion in the court below to dis-

miss as to them on the ground that federal jurisdiction

had not been shown, in that there was no proper diverse

citizenship, the trustee holding the title to the land,

the People's Abstract & Title Co., a California corpora-

tion, being an indispensable party and one necessarily

aligned with plaintiff. The trial court denies this motion

on the ground that the trustee was not a necessary party,

as its rights under the Torrens proceeding had been adju-

dicated. This permitted the beneficiary of the trust, a

Utah corporation, to remain the sole party plaintiff, and

left the defendants all aligned on the same side as

citizens of the state of California.

The defendants' motion to dismiss was made also upon

the ground that the bill of complaint did not state facts

sufficient to constitute a cause of action in equity, and

that the causes of action set forth therein were barred

by the provisions of section 473 of the Code of Civil

Procedure of California; that the bill of complaint was

without equity and contained no grounds for equitable

interposition; that plaintiff and those in privity with it

were guilty of laches which prohibited any relief in a

court of equity, and, finally, that plaintiff had a full,

speedy and adequate remedy at law. [Tr. p. 171.]

Appellants also made a motion in the court below to

amend their answer to set up the one year statute of
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limitations under the Torrens Act. The Torrens Act

had been pleaded in bar to plaintiffs' action [Tr. p. 181,

Par. XII of Answer] but section 45 of the act providing

for the one year statute of limitation had not been

specifically pleaded. The motion to amend was denied

by the trial court, on the ground that it was a matter

resting in the discretion of the court. The court said:

"Ample opportunity when defendants first appeared

was open to them to have set up the bar of the statute.

They did not do so then, and I am not persuaded that

it would be in furtherance of justice to permit it to

be done at this time." [Tr. p. 241.]

Plaintiff, in the court below, filed its original bill of

complaint February 15, 1918, and, thereafter, on April

16, 1918, defendants Gill, without service upon them,

made a voluntary appearance by the filing of their sepa-

rate answer. Thereafter, on motion of the plaintiff, an

order was made December 3, 1919, striking the answer

of the Gills from the files. On January 23, 1920, plain-

tiff filed its supplemental bill of complaint, making the

Gills parties defendant, and on February 20, 1920, the

Gills filed their separate answer. Thereafter, on April

5, 1920, plaintiff filed its amended supplemental bill and

an order was made that all answers heretofore filed

apply to it.

The trial court, in its final decree, found that:

"Said defendants, H. F. Davis and Jasper Thomason,

together with the defendants. Friend J. Austin and Lettie

M. Austin and Meryl T. Davis, committed all and singu-

lar the frauds charged against them." [Tr. p. 246.]

The position of the defendants Gill is that they were

innocent purchasers of the property in question for value
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and without notice of any possible fraud or infirmity in

the Torrens registration proceedings; that they took such

Torrens certificate as regular and valid on its face, and

that under the provisions of the Torrens Title Law

as well as the rules of law applicable to innocent pur-

chasers generally, they are protected as against any

claim which may have existed by reason of unrecorded

equities, or claims arising on liens foreclosed, or de-

feated, through the fraud of others. In other words,

appellants contend that the Torrens certificate of regis-

tration is final and conclusive on its face as to a pur-

chaser from one who procures a decree good upon

the face of the record with the one exception that if any

fraud in the procurement of the certificate, is brought

home to such purchaser, this would take him out of the

category of innocent purchasers and defeat his title;

and that under the very terms of the Torrens Act, con-

structive notice of the frauds of others, or knowledge of

facts sufficient to put a reasonably prudent man on

inquiry, or even actual notice of the fraud's of others,

are not sufficient to defeat title thus acquired.

Appellants further contend that the federal courts have

no jurisdiction herein,

1. Because there is no adverse citizenship, the title

to the land in question being vested in a resident of

California, (People's Abstract and Title Company), an

indispensable party;

2. Because plaintiff had a plain, speedy, adequate

and complete remedy at law by motion in the state court

in the proceeding in which its rights had been adjudi-

cated to set aside the alleged fraudulently procured judg-

ment, and it was not shown that such remedy was not

available for any reason or had been exhausted; and
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3. Because, at all events, plaintiff was limited to its

action to enforce the trust under which it was beneficiary

(or the successor in interest of a beneficiary), and it

therefore had no standing in court to attack the Torrens

title evidenced by the judgment of the state court, the

trustee not having been shown to have been adverse.

Specification of the Errors Relied Upon.

First. The United States District Court for the

Southern District of California, Southern Division, erred

in its failure and refusal to dismiss the action as against

these defendants and appellants, for the reason that said

court had no jurisdiction herein based upon diverse

citizenship of the parties, or otherwise, or at all.

It expressly appears from the evidence that the trus-

tee to whom the trust deed involved herein was executed

was and is a citizen of the state of California, and that

these defendants and appellants were and are citizens

of the state of California, and that said trust never was

repudiated by the trustee, nor did the trustee ever refuse

to act. [Assignment of Errors—Fourteenth—Tr. p. 262.]

Second. Said court erred in its failure and refusal to

dismiss this action upon the grounds of lack of jurisdic-

tion in equity, for the reason that plaintiff, if it had

any grievance whatsoever, had a plain, speedy, adequate

and complete remedy at law in the state court, in which

said decree registering the title to said land was rendered,

in that if said alleged frauds were proven therein, said

court had complete jurisdiction to give appropriate re-

lief. [Assignment of Errors—Fifteenth—Tr. p. 262.]

Third. Said court erred in finding and deciding that

at all times since January 1, 1916, the indebtedness in the
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sum of $94,317.75, together with an attorneys' fee in

the sum of $10,000.00, was and is secured by the deed

of trust executed January 1, 1916, and by the assignment

and transfer of promissory notes, mortgages, shares of

water stock and other personal property, all as set forth

in said bills of complaint, and that plaintiff and appellee

has had, and now has, a first and prior lien upon the real

and personal property described in said deed of trust and

said mortgages and other security mentioned, which

finding is erroneous because these defendants and ap-

pellants acquired title to certain of said real property,

to-wit : The

East one-half (E^) of section twenty (20), in

township twelve (12) south, range fourteen (14)

east, San Bernardino base and meridian, containing

three hundred twenty (320) acres, more or less,

by virtue of and in reliance upon a final decree of the

Superior Court of the state of California in and for

the county of Imperial, registering the title to the land

above described in predecessors in interest of these de-

fendants and appellants, subject only to certain rights of

way and a mortgage in the sum of six thousand dollars

($6,000.00), as appears from the findings of fact and

decision embodied in the final decree of said Superior

Court in the application for the initial registration of

the title to said land. These defendants and appellants

derive title free and clear of the lien or effect of said

trust deed by mesne conveyances, and are not charged

with knowledge or notice of any alleged fraud or deceit

of the original applicant, but under the provisions of

the statute authorizing such registration, their title was

acquired free from any such alleged defect. [Assignment

of Errors—First—Tr. p. 256.]
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FouRTH. Said court erred in iinding and deciding

that these defendants and appellants were not innocent

purchasers for value without notice of the alleged fraud

in the procuring of said decree registering the title to

said land, for the reason that as the evidence shows,

these defendants and appellants were not parties to said

alleged fraud, did not participate in any manner therein,

and had no knowledge thereof, either at the time of the

alleged commission of such fraud or thereafter, at any

time prior to their acquiring title to said land. [Assign-

ment of Errors—Second—Tr. p. 257,]

Fifth. Said court erred in finding that these defend-

ants and appellants had, or were chargeable with, knowl-

edge or notice of the alleged fraud practiced by the ap-

plicant for original registration of the title of said land,

for the reason that under the laws of the state of Cali-

fornia, and in particular the certain act of the Legisla-

ture of said state known as the ''Land Title Law," which

act went into effect December 19, 1915, (Statutes of

1915, p. 1932), such act also being popularly known as

the "Torrens Title Act," such knowledge on the part

of these defendants and appellants, or notice to them,

as was found by the court, does not affect their rights

as bona fide purchasers of said land for value; and in

so far as the finding of the court is to the effect or

implies that these defendants and appellants, or either

of them, had knowledge of the alleged fraud, or were

chargeable with notice thereof, actual, implied or con-

structive, the evidence is insufficient to justify it. On

the contrary, it is shown by undisputed evidence that

these defendants and appellants, in good faith, paid

the full value of said land in consideration for the trans
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fer thereof to them, and at the time were wholly without

knowledge of the alleged fraud or of any defect in said

final decree registering the title to said land, or in the

title thereof. [Assignment of Errors—Third—Tr. p.

258.]

Sixth. Said court erred in finding and deciding that

the registered title to said land at the time of the pur-

chase thereof by these defendants and appellants was

subject to attack by plaintiff for any alleged fraud com-

mitted by the applicant for original registration, for the

reason that under the laws of the state of California,

and particularly said land title act, such final decree

registering the title was and remained conclusive in

favor of any purchaser not participating in the fraud, or

a party thereto. [Assignment of Errors—Fourth-—Tr.

p. 258.]

Seventh. Said court erred in finding that these de-

fendants and appellants were cognizant of facts and

circumstances sufficient to excite suspicion upon their

part of the fraud alleged in the bills of complaint, for

the reason that the evidence shows without dispute that

they had no knowledge of any such facts. [Assignment

of Errors—Eighth—Tr. p. 259.]

Eighth. Said court erred in finding that facts and

circumstances of which these defendants and appellants

were cognizant did excite suspicion in their minds of

the fraud charged in the bills of complaint, for the rea-

son that the evidence shows that they paid the full market

value of said land in the belief that they were acquiring

a good title; that no facts or circumstances theretofore

came to their knowledge which caused any suspicion upon

their part of the fraud alleged or permitted, or was suf-
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ficient to permit any inquiry upon their part as to the

sufficiency or validity of the decree registering the title

to said land. [Assignment of Errors—Ninth—Tr. p.

260.]

Ninth. Said court erred in finding that by the ex-

ercise of reasonable or any diligence upon the part of

these defendants and appellants they would have dis-

covered the alleged fraud, for the reason that the evi-

dence shows that there was not communicated to these

defendants or appellants any information whatsoever in-

dicating or tending to indicate that the title so appear-

ing of record was not what on its fact it purported to be.

[Assignment of Errors—Tenth—Tr. p. 260.]

Tenth. Said couiL ened in deciduig that as a matter

of law these defendants and appellants were chargeable

with notice of the frauds alleged in the complaint, for

the reason that under the laws of the state of California,

and particularly said Land Title Act, either actual or

constructive notice by these defendants of the alleged

frauds would not charge defendants and appellants with

the effect thereof. Section 36 of said Land Title Act

expressly exempts purchasers in the situation of these

defendants and appellants from the effect of any fraud

or other defect. [Assignment of Errors—Eleventh—Tr.

p. 260.]

Eleventh . Said court erred in its finding and deci-

sion to the effect that the lands of these defendants and

appellants were subject to the trust deed set up by plain-

tiff in the bill of complaint, for the reason that it ex-

pressly appears from the evidence that said decree regis-

tering the title to said land became final and conclusive

as against plaintiff, regardless of any alleged frauds prac-
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tised by the applicant for initial registration, and that

plaintiff did not make any effort whatsoever in the court

in which said decree registering the title to said land

was rendered to correct any alleged error therein, or to

set aside said decree upon the ground that the applicant

for initial registration had practiced fraud upon the

court, and that no application whatsoever for any relief

was made by plaintiff in said Superior Court. [Assign-

ment of Errors—Twelfth—Tr. p. 261.]

Twelfth . Said court erred in not finding that plain-

tiff's cause of action was barred as against these defend-

ants and appellants by the provisions of said Land Title

Act, for the reason that said act, and particularly section

45 thereof, prohibits the bringing of an action after one

year from the initial registration of the land, and as to

these defendants and appellants, the action herein was

not brought until two years and forty days after such

initial registration. [Assignment of Errors—Thirteenth

—Tr. p. 261.]

APPELLANTS' ARGUIVIENT.

The Federal Courts Have no Jurisdiction Herein

Based Upon Diverse Citizenship of the Parties, or

Otherwise, or at All.

Although appellants would feel safe in relying for

a reversal of the judgment of the lower court upon the

point alone that the interpretation of the Torrens Act

by that court was incorrect, it would seem logical to

present first the question of jurisdiction.

The ground upon which the jurisdiction of the federal

courts was invoked was that of diversity of citizenship.

In order that the requisite diversity might appear on the
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face of the complaint, the parties were artificially grouped

by the pleader, so that the plaintiff, the beneficiary under

the trust deed, would be a citizen and resident of the

state of Utah, and the defendants, including the trustee,

citizens of the state of California. In fact, all of the

parties, with the exception of the plaintiff, were residents

and citizens of the state of California. This arrange-

ment, as we shall show, was, in certain respects, artificial

and untrue, and was adopted through skilful pleading

to give a semblance of diversity which did not in fact

exist. Upon the motion to dismiss on the ground of

want of jurisdiction for failure to show proper diverse

citizenship,

(1) It was conceded by all parties that the general

rule is that the trustee of an active express trust is an

indispensable party.

(2) That being an mdispensable party and, if not

antagonistic to the beneficiary, that it should be aligned

on the same side as the beneficiary, and diverse citizen-

ship would then be lacking.

(3) That the trustee being charged with fraud, plain-

tiff had the right to, and could only, align it upon the

side of the defendants.

At the time of the trial it appeared that plaintiff's

attorneys, long prior thereto, had known (and admitted

on the witness stand at the trial) that the trustee was

guilty of none of the frauds charged against it in the

complaint and had not refused to join with plaintiff in

bringing the suit. Nor had plaintiff pleaded any such

refusal. This fact of knowledge on the part of the

plaintiff prior to the trial that the allegations of the com-

plaint were untrue, or incorrect (whether made in good
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faith or not), brought before the trial court the situation

that no real diverse citizenship existed. It was and is

apparent that plaintiff's complaint in that respect was

expressly framed for the purpose of showing a diversity

of citizenship which did not in fact exist; and that the

trial court should have either then dismissed the action,

or remanded it to the proper state court. No relief was

asked in the complaint against the trustee. The officers

and agents of the trustee were called and testified for

the plaintiff, and in the evidence adduced at the trial of

action there was no showing either of hostility by the

trustee against plaintiff, or a purpose to repudiate the

trust. The plaintiff merely had ignored the trustee.

Plaintiff, in the court below, tacitly admitted the force

of the last mentioned point, but claims that the trustee

is not a necessary or indispensable party under the rule,

for it was a mere stake holder; and furthermore it was

foreclosed of all its rights under the trust deed by the

decree of registration in the Torrens decree, which

brought about a change in the rule to the effect that the

beneficiary, and the beneficiary alone, should bring the

action.

These various points were all raised in the court

below, and the learned trial judge, in ruling against

appellants on this vital question, said:

*Tn view of its default in the Torrens proceeding,

the People's Abstract and Title Company, the trustee

appointed in the trust deed, has been judicially foreclosed

of any right or interest in or to the property involved.

It can do nothing and it can claim nothing. In conse-

quence, it is immaterial whether it be in the case or out

of it, and its presence is, in no sense, therefore, indis-

pensably necessary." [Tr. p. 224.]



—24~
It would seem that this view really begs the question.

By the decision of the District Court the judgment of

the state court in all other respects affecting appellant's

rights is ignored. If the judgment in the Torrens pro-

ceeding is to be given effect for this purpose it should

not be disregarded for other purposes.

The ruling of the court in this regard, we believe,

is not upheld by the decisions. The law on this subject

is clear. The trustee of an express trust is always a

necessary party, as the holder of the legal and record

title of the land. Having been made a party as it was

in this case, it could only remain a party defendant by

a showing of antagonism to the beneficiary, and if this

was disproved at any tUne before final judgment, it

became the duty of the court to align it as a party

plaintiff, whereupon the necessary diversity would have

disappeared. The fact of its having been judicially fore-

closed in the Torrens proceeding would not render it

an unnecessary party, for by this argument the bene-

ficiary's right would also be foreclosed, and no action

by either could then be maintained. (C. C. of Calif.,

Sees. 863, 865.)

It would seem that if the trustee is not an indispen-

sable party it is not a necessary party, as either the

record title was vested in the trustee at the time this

action was instituted, or, if the view of the trial judge

be sound that it had been divested of the legal title, then

it was not even a proper party unless upon allegations

that the trustee claimed an interest in the land notwith-

standing the effect of the Torrens decree.

Before referring to the authorities, we desire to bring

the court's attention to the following testimony given
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by Mr. William Story, Jr., who was one of the attorneys

for the plaintiff throughout the trial of this action, and

had been for many years prior thereto one of its attor-

neys; and who, furthermore, testified that before the

bringing of this action he personally had investigated

the facts.

Cross-examination of Mr. Story [Tr. p. 782]

:

"When I came out to California following the acqui-

sition of knowledge of the Torrens proceeding to which

I have testified, I can't say with certainty whether I

took up the matter with the People's Abstract and Title

Company or not. The reason that I am uncertain about

it is that inasmuch as the record apparently showed that

they had been served and my attention had not been

called to the matter by them, I was under the impression

that they were not acting in a friendly manner towards

us, and whether I did at that time communicate with

them, or not, I can't say with certainty. I assisted in

preparing the original bill in this case. I dictated most

of it. It appears in the bill that the People's Abstract

and Title Company colluded with the defendants to keep

the fact of the pendency of this Torrens proceeding from

the knowledge of my clients. At the time the bill was

drawn I was under the impression that that was so.

/ zidll say this in fairness to the People's Abstract and

Title ^Company, that since then I have changed my
opinion.

Q. Vou are satisfied those allegations are not correct,

are you? A. That they were not acting in a frandide\nt

inanner in the matter, yes. I am not certain whether

I went to El Centro at the time I first made an investi-

gation after coming out here upon learning of the Tor-

rens proceeding, or whether I relied merely upon tran-

scripts of the records. I don't think that I communi-

cated with Mr. Lavayea until some time later; in fact

my memory I think is somewhat refreshed on that. I
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think I did not have any conversation with Mr. Lavayea
until some considerable time later when I happened to

be in El Centro and met him and discussed the matter

in rather a casual way.

Q. What has caused you to change your opinion, Mr.
Story, witlh respect to these allegations of collusion on

the part of the People's Abstract & Title CompaHiy? A.

My conversation with Mr. Lavayea and the frank man-
ner in which he told me the whole story.

Q. When did you have that conversation with him?

A. As I say, I can't remember with certainty, but it

was some considerable time after the bill was drawn.

Q. Would you say it was a year? A. I would say

it was more than a year; in fact I think it was within

the last year or in any event within the last two years.

It was during one of my trips to El Centro.

Q. At that time did he tell you they had not been

served with process in the Torrens proceeding? A. My
recollection is that he told me at that time that they had

not been served with process; that they had been served

with some instrument that he was quite certain was the

complaint in the action to quiet title, and that if it had

been noted in the Torrens proceeding it would have been

called particularly to his attention, or rather that it

would have impressed itself upon his memory because

of the unusual nature of the proceeding.

Q. And this allegation that was made in the original

bill in paragraph 14, that *on November 26, 1917, the

People's Abstract & Title Company, defendant herein,

was duly served with a copy of the aforesaid petition

and notice in the action to register title,' etc., you made

that allegation of service, I take it, based upon the affi-

davit of service that appeared in the files in the Torrens

proceeding? A. Entirely and solely so.

Q. You assumed that that affidavit was correct? A.

I did.
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Q. And you did not take that matter up with the

People's Abstract & Title Company at that time? A.

Not at that time.

Q. Of course it appeared in evidence, I believe, la.st

July, that Mr. Lavayea testified that he had not been

served. I believe that is the testimony of Mr. Lavayea.

A. My recollection is that his testimony was in sub-

stance as he had stated the fact to me, as I have just

testified.

Q. This fad of Mr. Lavayea's telling yoM that they

had not been served in this proceeding was what caused

you to change your mind as to this charge of collusion,

zvas it not, Mr. Storyf A. Not entirely so. It was his

frank demeanor and his desire to assist us in ferreting

out the facts." (Italics ours.)

It thus appears without question that long prior to the

trial of this action plaintiff, through its attorney who

drew the bill of complaint, knew and admitted that the

trustee was not guilty of any of the frauds charged,

and that the trustee was, in fact, desirous of assisting

them "in ferreting out the facts."

Upon this situation arising, appellants argued that

the requisite diverse citizenship did not exist, but the

trial judge ruled otherwise.

We will now refer to some of the authorities bearing

on this state of facts.

The Trustee Is Really an Indispensable Party and

Must Be Aligned With the Plaintiff.

In Shipp V. Williams, 62 Fed. 4 (C. C. A., 6th Circuit),

the complainants were citizens of the state of New York

and the defendants were citizens of the state of Ten-

nessee. As in the case at bar, the plaintiffs were bene-

ficiaries under a deed of trust. The bill alleged that the
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trustees had twice undertaken to execute the trust by

selling the property at public sale, but that each time

the defendants had enjoined the sale under bills filed

in the state chancery court upon an allegation of usury.

The bill then alleged that the trustees had "refused and

declined to further exercise their duties as trustees under

said deed of trust, and announced their determination

to decHne the use of their names and services in the

matter of foreclosing said deeds of trust." The demur-

rer being overruled, defendants answered. Upon the

final hearing, there was a decree in favor of complain-

ants. The defendants appealed. Mr. Justice Lurton, for

the court, said:

"We are clearly of the opinion that the Circuit

Court had no jurisdiction and that appellants' de-

murrer should have been sustained. It is clear that

if Woodworth and Wheeler had filed this bill, as

well they might in their character as trustee, the

federal court would have had no jurisdiction, in as

much as the complainants and defendants would have

been citizens of the same state. The result would

have been the same if Williams and wife, creditors

and beneficiaries under the deed of trust, had been

joined with them as complainants, or made parties

defendant along with the debtor defendants. In

courts of the United States where the jurisdiction

depends on citizenship, all the co-plaintiffs must be

competent to sue; and, if there is more than one

defendant, each must be liable to be sued in those

courts. If a trustee is, by his citizenship, qualified

to sue in the federal court, the citizenship of the

beneficiary under the trust is wholly unimportant.

If the trustee is disqualified by reason of citizenship

in the same state as that of the necessary defend-

ants, suit cannot be entertained, even though the
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beneficiary might be qualified. The jurisdiction is

to be determined in all such instances by the citizen-

ship of the trustee. Coal Co. v. Blachford, 1 1 Wall.

172. Neither is the rule changed by the refusal

of the trustee to act. His refusal may authorize the

beneficiary to exhibit a bill against the debtor to

obtain a decree of foreclosure. Or, if the legal title

to the property conveyed in the trust be in the trus-

tee (the case here), then the court could not grant

any relief until the trustee was made a party defend-

ant. Gardner v. Brown, 21 Wall. 36; McRae v.

Bank, 19th How. 376; Knapp v. Railroad Co., 20

Wall. 117; Thayer v. Association, 112 U. S. 717, 5

Sup. Ct. 355, Peper v. Fordyce, 119 U. S. 469, 7 Sup.

Ct. 287. In Gardner v. Brown, cited above, the

facts were almost identical with those of the case

before us. There the trustee, Walker, and the bene-

ficiary. Brown, were citizens of Tennessee. Gardner,

the debtor, was a citizen of New York. Brown filed

his bill in the state court, seeking foreclosure, alleg-

ing that Walker, trustee, had never qualified as

trustee, and did not intend to qualify, or execute the

same. Walker and Gardner were made co-defend-

ants. Gardner removed the case to the United

States Circuit Court, alleging that there was a sep-

arable controversy which could be finally determined,

so far as he was concerned, without the presence of

Walker, his co-defendant. From a decree remand-

ing the case to the state court, Gardner appealed.

The opinion was by Waite, C. J., who said: 'The

motion of Gardner, the mortgagor, to transfer the

cause, as to himself, to the Circuit Court, under the

provisions of the act of July 27, 1866, could not

be granted unless there could be a final determina-

tion of the cause, so far as it concerned him, with-

out the presence of the other defendant as a party,

and we think that the Circuit Court was right in
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ils opinion that Walker was a necessary party to

the rehef asked against Gardner, and in refusing

to entertain jurisdiction, and in remanding the cause.

The bill prayed a foreclosure of the mortgage by

a sale of the land. This required the presence of

the party holding the legal title. The complainant

had only the equitable title. Walker held the legal

title. The final determination of the controversy,

therefore, required his presence, and as the cause

was not removable as to him, under the authority

of Coal Co. V. Blachford, it could not be removed

as to Gardner alone.' The decision continues: 'The

contention of the appellee is that the trustees are

merely formal parties, and that jurisdiction depends

upon the citizenship of the real, not the formal or

nominal parties; and, for this position, counsel cite

Brown v. Strode, 5 Tranch 303; McNutt v. Bland,

2 Howe 15, and Walden v. Skinner, 101 U. S. 577.'

In each of those cases, the court did decide that the

citizenship of certain formal and nominal parties

would not defeat jurisdiction over a controversy

between the real litigants, having the requisite di-

verse citizenship. In Coal Co. v. Blachford, here-

tofore cited, Mr. Justice Field distinguished the

cases of Brown v. Strode and McNutt v. Bland from

cases like the one under consideration by saying:

'There is no analogy between these two cases and

the case at bar. The nominal plaintiffs in those

cases were not trustees, and held nothing for the

use or benefit of the real parties in interest. They

could not, as is said in McNutt v. Bland, prevent

the institution or prosecution of the actions, or exer-

cise any control over them. The justice of the peace

in one case, and the governor in the other, were the

mere conduits through whom the law afforded a

remedy to the party aggrieved.' 11 Wall. 177. The

decision continues: 'Walden v. Skinner may be
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distinguished in the same way, for the executors

were held to be purely formal parties, because, by

a statute of the state, they might perform the purely

ministerial act of conveying the legal title vested

in them by statute. A tnistee wider a mortg^age

or a deed of trust is made so by the act of the par-

ties. His duties are active. The legal title vested

in him by deed cannot be divested, so that a fee

may be passed to the purchaser, unless he be a party

to the cause.'" (Italics ours.)

In Stephe\ns v. Smartt, 172 Fed. 466, it was said:

"It is well settled that in a case where the juris-

diction of the Circuit Court depends solely upon

diversity of citizenship in determining whether it

really or substantially involves a dispute or contro-

versy within the jurisdiction of the court, under

section 5 of the Act of 1875, the court may ascertain

the real matter in dispute and, disregarding the arbi-

trary arrangement of the parties made by the

pleader, may range them upon the side where their

interest in and attitude to the controversy really

places them, and that if, upon such realignment,

citizens of the same state are found to be upon

opposite sides of the controversy, so that the neces-

sary diversity of citizenship does not exist, the suit

should be dismissed for want of jurisdiction. (Citing

cases.)

"And in determining such jurisdictional question,

while the citizenship of merely formal and nominal

parties having no substantial interest in the contro-

versy will not defeat jurisdiction otherwise attaching

over a controversy between the real litigants having

the requisite diverse citizenship, yet a stockholder

or active trustee having a duty to perform which

the court may enforce, is not a mere formal or nomi-
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nal party whose citizenship can be disregarded in

determining such jurisdictional question.

"Furthermore, in a suit involving the original

jurisdiction of a circuit court—as distinguished from

a removal case involving the question of a separate

controversy—the citizenship of a party who is not

merely a formal party but a proper party, having

a material interest in the question in dispute, al-

though not an indispensable party, cannot be dis-

regarded in determining the jurisdictional question.

"And where, in an equity cause in the circuit

court, a party whose original alignment as a com-

plainant would have defeated the federal jwisdiction

has been impleaded a^s a defendant because of 'his

refusal to join in the suit or to take other necessary

action, hut it appears that the real interest of such

defendant is on the side of the complainant and

that he is not in actuul antagonism to the co'tnplain-

Ont or acting adversely to Mm in subservience to

some illegal or fraudulent purpose (Doctor v. Har-

rington, 196 U. S. 579; Venner v. Great Northern

Railway Company, 209 U. S. 24), or in good faith

opposed to the bringing of the suit on account of

its supposed injurious effects on his own interests

(Chicago v. Mills, 204 U. S. 321), stwh defendant,

although refusing to join in the suit or take other

action, is nevertheless, in the absence of such antag-

onism or opposition, to be realigned upon the same

side of the controversy with the complainant, in

accordance with his real interest, o/nd the suit must

thereupon be dismissed for want of the requisite

diversity of citizenship.

"Thus, a federal court has no jurisdiction of a

bill brought by a non-resident beneficiary under a

trust deed against the debtor and trustees for the

purpose of foreclosing the trust, when the debtor
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and trustees are all citizens of the same state, even

although the trustees were made defendants because

after being twice enjoined in the state chancery

court from selling the property in execution of the

trust, they had refused to further exercise their

duties as trustees, or to allow their names to be

used for purposes of foreclosure, since they are,

nevertheless, to be aligned on the same side of the

case with the beneficiary, according to their interest

and the requisite diversity of citizenship is thereby

destroyed. (Ship v. Williams, 62 Fed. 5.)

"And, for like reason, a federal court would not

have jurisdiction of a bill brought by a non-resident

bondholder against the debtor and trustee, for the

sole purpose of foreclosing the trust deed, where the

debtor and trustee are citizens of the same state,

even although the trustee had, for personal reasons,

determined not to execute the trust and declined to

join as a party bringing suit, as this would *be insuf-

ficient to show any real anta.^onism' between the

complainant and the trustee and would require that

he be treated as on the same side of the controversy

with the complainant. * * * js^^^^ where a bill

is brought by a non-resident mortgagee, of a water

company against the company, and the city in which

it is located, both being corporations of the same

state, to enjoy the enforcement of unjust demands

to which the company is subjected by the city and

to which it has yielded, so as to render its right to

recover at law contestable, but no act of hostility

on the part of the company toward the complainant

is alleged, the water company and the complainant

must be aligned on the same side of the controversy,

according to their real interest, and the suit dis-

missed for want of jurisdiction. (Boston Safe De-

posit Company v. City of Racine (C. C), 97 Fed.

817.)
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"And in a suit by bondholders to foreclose a mort-

gage, trustees who are made defendants upon the

mere allegation that being requested to take pro-

ceedings to foreclose the mortgage and doubting

their right so to do, they prefer not to take such

proceedings, and who voluntarily range themselves

on the same side of the controversy with the com-

plainants, no antagonism on their part being alleged

or appearing, are to be considered as on the same

side of the controversy with complainants in deter-

mining the question of federal jurisdiction. (Pacific

Railroad Company v. Ketchum, 101 U. S. 289.)

And, in general, a federal court has no jurisdiction

of a suit where jurisdiction depends on a diverse

citizenship alone and citizens of the same state are

parties on opposite sides Vith interests so conflict-

ing that the relief prayed cannot be had without

keeping them on opposite sides of the matter in

dispute.' (Peninsular Iron Company v. Stone, 121

U. S. 631.)

"Furthermore, even in cases where, if the contro-

versy were real, the requisite diversity of citizenship

would exist, yet if it appear that the arrangement

of the parties is merely a contrivance between friends

having no real antagonism, for the purpose of found-

ing a jurisdiction in the federal court which other-

wise would not exist, and solely to reopen a contro-

versy already decided in the state courts, the devise

cannot be allowed to succeed, and the suit must be

dismissed as collusive under the second provision in

section 5 of the Act of 1875. (Dawson v. Columbia

Trust Company, 197 U. S. 178, and cases cited.

See also Detroit v. Dean, 106 U. S. 537; Kammerer

v. Haggerty (Circuit Court), 139 Fed. 639, and

Stewart V. Mitchell (C. C), 172 Fed. 905. * * *)

"While before the Act of 1875 the federal courts

would dismiss suits for want of requisite diverse
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citizenship appearing upon the face of the record

(citing cases), yet, under the old law, the pleadings

only were looked to and the rights of the parties

determined solely according to the position they

occupy as plaintiffs or defendants in the suit (Re-

moval Cases, 100 U. S. 457), and it was not until

after the passage of the Act of 1875 which 'imposes

the duty upon the circuit courts of dismissing a suit

at any time after it is brouc/iht if it appears that it

does not really and substantially involve a contro-

versy of which it may properly take cognizance'

(Morris v. Gilmer, 129 U. S. 315), that it was held

by the Supreme Court in the Removal Cases, supra,

in 1879 that under the new law the mere form of

the pleadings might be put aside and the parties

placed on different sides of the matter in dispute,

according to the facts; this rule of alignment being

subsequently extended in Pacific Company v. Ketch-

um, 101 U. S. 289, to original suits brought in the

circuit courts, under the first section of the Act of

1875, as well as to suits removed from state courts

under the second section. * * *

"As remarked by the Supreme Court in Bernard's

Township v. Stebbins, 109 U. S. 353, it has been

the consistent effort of Congress and of that court

to prevent the discrimination in respect to suits be-

tween citizens of the same state and suits between

citizens of different states established by the consti-

tution and laws of the United States from being

evaded by bringing into the federal courts contro-

versies between citizens of the same state. (Shreve-

port V. Cole, 129 U. S. 36; Anderson v. Watt, 138

U. S. 694.) This evasion should be prevented wher-

ever possible, not merely in the letter, but in t\he

spirit.*' (Italics ours.)
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In Caylor v. Cooper, 165 Fed. 757, it was said that

for jurisdictional purposes federal courts divide parties

into formal, necessary and indispensable parties; indis-

pensable parties being those having an interest in the

controversy of such a nature that a final decree cannot

be made without affecting that interest or leaving the

controversy in such a condition that its final determina-

tion may be wholly inconsistent with equity and good

conscience.

It was further held that two or more trustees under

the same instrument are treated as one and the same

person, and both are indispensable parties.

In this case complainant and defendant "C" were joint

trustees under a certain deed of trust, complainant being

a citizen of Illinois, while "C" and the other defendants

were citizens of New York. It was held that in the

absence of an allegation that "C" was requested to join

complainant in a suit for instructions as to the disposi-

tion of the trust funds and refused, there was a non-

joinder of parties complainant, and since if "C" was

made a complainant, it would defeat federal jurisdiction,

such jurisdiction was not shown. The court said:

"Again there is no necessity for a departure from

the ordinary rules and practice. The property and

all the parties are within the jurisdiction of the

courts of the state of New York and its courts are

open and have jurisdiction of the subject matter."

The case cited Coal Company v. Blatchford, 11 Wall.

172, to the effect that the jurisdiction of the federal court

depended upon the citizenship of the trustees, and not

the parties for whose benefit the suit was averred to

have been brought.
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In McLean Oil Company v. A^hworth's Heirs, 283

Fed. 422 (D. C), the court said:

"But where the transaction, though complete in

form, is without consideration and for the purpose

of divesting the state court of jurisdiction, the court

can look into the real facts and dismiss the bill if

they justify such procedure. (Miller and Lux v.

East Side Canal Company, 211 U. S. 302.) And
when making such inquiry, the presumption in every

stage of a cause is that it is without the jurisdiction

of a court of the United States, unless the contrary

appears from the record. (Lehigh Mining Company
V. Kelly, 160 U. S. 336.)" (Italics ours.)

In TMnibull v. Ross, 141 Fed. 649 (C. C. A.), it was

said that a trial judge may properly dismiss a suit where

he is satisfied from the evidence produced on the trial

that the property involved as the subject matter of the

action was coUusively transferred to plaintiff, who was a

citizen of another state, to enable a suit to be brought

in the federal court and in fraud of its jurisdiction, not-

withstanding the fact that he had previously overruled

a motion to dismiss on that ground; and siich dismissal

may he made by the Circuit Court of Appeals on the

same gromids. The court said

:

"Under these circumstances, it was not only within

the sound discretion of the trial judge to direct a

verdict, but his duty if it so appeared to his satis-

faction to dismiss the suit.

" *The Act of 1875 specifically requires the circuit

court to dismiss a suit where it shall appear that

parties have been improperly made or joined for

the purpose of creating a case cognizable by the

court. The provision is regarded as a salutary one

and should be applied with rigor. The occasion for
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its enforcement arises chiefly in cases of collusive

transfers of the subject matter of action from parties

whose character of citizenship would not en-able

them to ^e in the federal court in their own names.

Whatever may have been the practice in such cases

prior to the Act, the method of taking objection to

the jurisdiction is not now confined to plea in abate-

ment. The action of collusion may be determined

by the court or submitted to the jury, under proper

instruction.'

"This text from 22 Encyclopaedia of Pleading and

Practice, 281, is supported by numerous federal de-

cisions." (Citing Williams v. Nottawa, 104 U. S.

209; Cross v. Allen, 141 U. S. 528, and others.)

(Italics ours.)

In Harley v. Firemen's Fund Insurance Company, 245

Federal 471, it was said:

"It is the duty of the court where doubt exists as

to jurisdiction to remand the cause to the state

court"

;

and the federal court itself may raise this question.

In Wetmore v. Rytner, 169 U. S. 116, the court said:

"But under the Act of 1875 the trial court is not

bound by the pleadings of the parties, but may of

its own motion, if led to believe that its jurisdiction

is not properly invoked, inquire into the facts as

they really exist. VVilliams v. Nottawa Tzvp., 114

U. S. 209; Barry v. Edmmvds, 116 U. S. 550; Morris

V. Gihner, 129 U. S. 315; Deputation v. Young, 134

U. S. 249."

In Chicago Railway Company v. State of Nebraska

(C. C. A., 8th Circuit), 251 Federal 279, citing Railway

Company v. Swan, 111 U. S. 379, it was held that on
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every writ of error or appeal in the federal courts, the

first and fundamental question is that of jurisdiction of

which the court itself must take notice, as well the juris-

diction of the court below, as its own.

In Sharpe v. Bonham, 224 U. S. 241, it was held that

a trustee holding as a mere title holder is properly made

a party defendant; but this decision, and others following

the same rule, is distinguished from those quoted above

and the case at bar by the fact that there the trustee was

not one of an active trust.

This distinction was pointed out in our citation from

Shipp V. Williams, supra, page 31, where the court said:

"A trustee under a mortgage or a deed of trust

is made so by the act of the parties. His duties are

active. The legal title vested in him by deed cannot

be divested so that a fee may be passed to the pur-

chaser, unless he be a party to the cause."

Section 863 of the C. C. of Cal. also provides:

"Except as hereinafter otherwise provided, every

express trust in real property, valid as such in its

creation, vests the whole estate in the trustee, sub-

ject only to the execution of the trust. The bene-

ficiaries take no estate or interest in the property,

bid may enforce the performiaUce of the trust."

(Italics ours.)

The California decisions construing this section have

held that an express trust vests the whole title in the

trustee, both legal and equitable, and that the beneficiary's

only right is to enforce the execution of the trust. In

other words, there can be no foreclosure by the bene-

ficiary, such as is sought by the plaintiff in this action.

The point involved here, however, is as to whether or
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not the trustee is an indispensable party; and we believe

that if, under the California law, the entire title to real

property is vested in the trustee of an active, express

trust of this character, then it logically follows that he

is an indispensable party.

In Ward v. Watennan, 85 Cal. 488, at page 506, the

court said:

"The trust created in Smith is an express trust,

under subdivision 1, section 857, of the Civil Code.

It vests in Smith the whole title, legal and equitable.

(Civ. Code, Sec. 863.) * * * 'pj^^ Q^\y j-ight

that any beneficiary under the trust had or has was

to share in the proceeds of the rents and profits

when realized, and of the sale of the land when sold,

and the only remedy that of proceedings to enforce

the execution of the trust."

The Waterman case was cited with approval in the

late case of Craven v. Domingues etc. Company, 72 Cal.

App. 713.

Of course, it is well settled in California that equity

will enforce the trust where the trustee refuses to act;

or is unable to comply with the statute; or dies; on the

familiar principle that trusts never fail in equity for

want of a trustee.

Thus in Smith v. Davis, 90 Cal. 25, at page 2>2>, it was

said:

"He (the trustee) may refuse to act, being unable

to comply with the statute or die, and in such or

similar cases a court of chancery will execute it (the

trust)."

And in Meeks v. Olpherts, 100 U. S. 564, 25 L. Ed.

735, construing the California law, the court said:
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"Whatever doubt may have existed at one time

on the subject, there remains none at the present

day, that whenever the right of action in the trustees

is barred by the Statute of Limitations, the right of

cestui qite tnist thus represented is also barred. The

doctrine is clearly stated in Hill on Trustees, side

paging 267, 403, 504, and the authorities there cited

fully sustain the text, both English and American."

And as the court pointed out, this is so because the

right of possession is, by the law of California, in the

trustee.

In Estate of Lyon, 163 Cal. 803, it was said, at page

805:

"But where the faithless trustee has parted with

the property and the property has been acquired by

an innocent purchaser for value without notice,

equity can and will no longer follow the property

to impress it with the trust, but will leave the bene-

ficiary to his personal remedy against the trustee."

So also in the late case of Highway Construction Com-

t>aii\y V. McClellavd, 15 Fed. (2nd) page 187, it was said:

"* =*= * it appears that there was thus presented

to the court below for trial a case which had been

removed from the state court on the ground of

diversity of citizenship, in which the separable con-

troversy, if one ever existed, had been abandoned,

and in which the diversity of citizenship did not

appear—a case which in its then condition could not

have been removed from the state court nor brought

in the federal court.

"But it is contended by counsel on both sides that,

inasmuch as the case had been removed and no mo-

tion had been made to remand, the federal court had

jurisdiction, and that nothing which happened after-
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ward could devest such jurisdiction. We cannot

agree with this contention. While it is the general

rule that jurisdiction, once having attached, will

not be devested with subsequent events, yet there

is this exception to the rule: The plaintiff, after

jurisdiction has attached, may so change his plead-

ing voluntarily that the court will no longer have

jurisdiction on the face of the pleading. If this

is done, it then becomes the duty of the court to

remand the case, if it be a removed case. Texas

Transportation Co. v. Seelingson, 122 U. S. 519,

7 S. Ct. 1261, 30 L. Ed. 1150; Torrence v. Shedd,

144 U. S. 527, 533, 12 S. Ct. 762, 36 L. Ed. 528;

Bane v. Keefer (C. C), 66 F. 610; Youtsey v. Hoff-

man (C. C), 108 F. 699; Cassidy v. Atlanta & C. A.

L. R. Co. (C. C), 109 F. 673; W. T. Hughes & Co.

V. Peper Tobacco Warehouse Co. (C. C), 126 F.

687; Fischer v. Star Co. (D. C), 227 F. 955; Jones

V. Western Union Telegraph Co. (D. C), 233 F.

301.

"These cases rest on the requirement announced

in section Zl
,

Judicial Code (Comp. St. §1019),

which reads: 'Sec. 37. If in any suit commenced

in a District Court, or removed from a state court

to a District Court of the United States, it shall

appear to the satisfaction of the said District Court,

at any time after such suit has been brought or re-

moved thereto, that such suit does not really and

substantially involve a dispute or controversy prop-

erly within the jurisdiction of said District Court,

or that the parties to said suit have been improperly

or collusively made or joined, either as plaintiffs or

defendants, for the purpose of creating a case cog-

nizable or removable under this chapter, the said

District Court shall pi-oceed no further therein, but

shall dismiss the suit or remand it to the court from.
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which it was removed, as justice may require, and

shall make such order as to costs as shall be just.*
"

Equity Rule 37 also provides:

"Every action shall be prosecuted in the name of

the real party in interest, but an executor, admin-

istrator, guardian, trustee of an express trust, a

party with whom or in whose name a contract has

been made for the benefit of another, or a party

expressly authorized by statute, may sue in his own
name without joining with him the party for whose

benefit the action is brought. All persons having

an interest in the subject of the action and in obtain-

ing the relief demanded may join as plaintiffs, and

any person may be made a defendant who has or

claims an interest adverse to the plaintiff. Any
person may at any time be made a party if his

presence is necessary or proper to a complete deter-

mination of the cause. Persons having a united

interest must be joined on the same side as plain-

tiffs or defendants, but when anyone refuses to join,

he may for such reason be made a defendant.

"Anyone claiming an interest in the litigation may
at any time be permitted to assert his right by inter-

vention, but the intervention shall be in subordina-

tion to, and in recognition of, the propriety of the

main proceedmg."

This rule has been held to be merely declarative of the

settled law. {Kardo Company v. Admits, 231 Fed. 950.)

We, therefore, submit that the trustee is an indis-

pensable party and that without the title of the trustee

being divested, the record title would still be incomplete

and invalid; that no relief is granted in the final decree

against the trustee, but the said final decree provides

merely for the foreclosure of the trust deed by the bene-
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foreclosure can only be accomplished through the trustee,

unless facts have been established eliminating it from

the trusteeship.

As was pointed out in Caylor v. Cooper, supra, there

is no necessity in a case of this, character for a departure

from -the ordinary rules and practice. The property here,

as was the property in that case, is within the jurisdic-

tion of the state courts and its courts are open and have

jurisdiction of the subject matter and of the parties.

The intentional ignoring of the trustee, in order to obtain

federal jurisdiction, has always been discountenanced by

the federaLcourts, and should not be allowed .in this case.

There Is no Jurisdiction in Equity for Plaintiff Had a

Plain, Speedy, Adequate and Complete Remedy

at Law in the Torrens Proceedings ,by Motion to

Vacate the Decree on the Ground of the Alleged

Frauds.

The fact must not be overlooked that in the Torrens

proceedings the Delta Land and Water Company, the

original payee of the note, and the People's Abstract and

Title Company, the trustee, were made parties defendant

and their defaults entered. As plaintiff in this action

had never recorded its assignments from the Delta Land

and Water Company, and the N. & E. J. Allen Company,

it was not made a party defendant in the Torrens pro-

ceeding. Nor do we think under the Torrens Act there

was any such necessity.

The plaintiff apparently had actual notice of the pend-

ency of the Torrens proceedings as early as November

28, 1917, and without any question on December IS.
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1917. [Tr., Ex. 3-K, p. 537.] Thje Torrens decree was

granted on December 13, 1917, It is conceded that

appellee did nothing in the Torrens proceedings, notwith-

standing that it had actital notice thereof long prior to

the transfer of the property to these appellants.

We submit on the following authorities and upon these

facts that it was plaintiff's duty to exhaust its remedies

at law in the state court, and that its failure to do so

deprives it of the aid of a court of equity.

Pomeroy in his Equity Jurisprudence, Volume 5, sec-

tion 2085, states the general rule as follows

:

"Where the judgment is attacked because of fail-

ure to serve process, the usual principle applies that

relief will not be granted where there is an adequate

remedy at law. * * * 'pj^^ general rule seems to

be that equity will interfere with the judgment even

where it is void on its face, provided the legal rem-

edy has been lost. This rule is not universal, for

some courts on the analogy of the familiar rule con-

cerning cloud on title hold that such a judgment,

being a nullity, can confer no rights and that there-

fore there is always adequate remedy at law." (Ital-

ics ours.)

This has been the rule followed by this court in the

late case of Eggcrs v. Krueger (C. C. A., 9th Circuit),

236 F. 852, in which Mr. Justice Hunt wrote the decision

construing the California law.

It was there held that in view of section 473, Cali-

fornia Code of Civil Procedure, which provides that a

court upon such terms a^ may be just may on motion

within six months relieve a party from a judgment taken

against him through his fraud, mistake, inadvertence, or

excusable neglect, a federal court of equity will not enjoin
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enforcement of a judgment of a state court in an action

at law where it appears that complainant knew of the

judgment within one month and no excuse is shown for

his failure to avail himself of the statutory remedy. We
quote from the decision:

"If we assume for the present purposes of the

case that the judgment in ejectment entered against

Krueger was obtained by the fraud of plaintiff's

guardian ad litem and the adverse party, it still ap-

pears that the plaintiff herein had ample remedy,

availed of by motion to set aside the judgment in

the court where it was given. Section 473 of the

Code of Civil Procedure of California provides that

the court, upon such terms as may be just, may
relieve a party or his legal representative from a

judgment, order, or other proceeding taken against

him through his mistake, inadvertence, surprise, or

excusable neglect, provided application therefor be

made within a reasonable time, but in no case ex-

ceeding six months after such judgment, order, or

proceeding has been taken. It is plain from the

record that this plaintiff knew of the judgment in

favor of Sophie Suter against himself individually

less than four weeks after rendition of the judg-

ment, and inasmuch as he fails to show satisfactory

reason for not availing himself of an appeal under

the procedure of the state codes, his case is fairly

within the rule established by the Supreme Court

of the state of California in the case of Eldred v.

White, 102 Cal. 600, 36 Pac. 944, and Heller v.

Dyerville Mfg. Co., 116 Cal. 127, 47 Pac. 1016.

"In Eidred v. White, supra, the action was to set

aside a judgment on the ground of fraud, but it was

not instituted until 13 months after the date of the

judgment in the foreclosure suit, and no reason was

shown why it was not commenced sooner. The
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court held that no sufficient facts were stated to

constitute a cause of action. In Heller v. Dyerville

Mfg. Co., supra, the question arose upon a prayer

to modify a judgment on the ground of fraud. The
Supreme Court of the state held that there was no

occasion to resort to equity, because the party seek-

ing the modification was sufficiently advised of the

proceedings within the six months from the entry

of the decree, within which time, under section 473

of the Code of Civil Procedure of California, he

could have moved for modification.

"In Nougue v. Clapp, 101 U. S. 551, 25 L. Ed.

1026, application was made to set aside a decree of

a state court and a sale on the ground that the decree

was obtained and the sale conducted pursuant to a

conspiracy to which the person obtaining the decree

and who became the purchaser at the sale was a

party; but the Supreme Court held that, inasmuch

as the law of the state of Louisiana allowed a motion

and procedure in its courts to set aside the decree,

there being no showing in the bill that the plaintiff

had pursued such remedy, the federal court would

not interfere. Justice Miller stated that, if the

lower court of the state refused remedy, there was
an appeal to the Supreme Court, and, moreover,

that under the laws of Louisiana a remedy by a

special proceeding was available, and that it was
not for the federal courts to reverse a decree, and

set aside an order of sale made by a state court, in

a case where jurisdiction of the state court was
undoubted. *It would,' he continued, *be an invasion

of the powers belonging to that court, and such a

doctrine would, upon the simple allegation of fraud

practiced in the court, enable a party to retry in a

federal court any case decided against him in t

state court.'
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"In Marshall v. Holmes, 141 U. S. 589, 12 Sup.

Ct. 62, 35 L. Ed. 870, which was a bill to set aside

a judgment as fraudulent, plaintiff alleged that he

did not know of the fraudulent judgment until it

was too late to make motions necessary to obtain

relief under the state practice. The Supreme Court

distinguished the case from Nougue v. Clapp, suiipra,

and held that the facts took it out of the rule that

relief will not be granted in equity, even where the

party has an equitable defense if he could, by the

exercise of diligence, have availed himself of that

defense in the action at law to which he was a party.

"In Bower v. Stein, 177 Fed. 673, 101 C. C. A.

299, suit was brought to set aside a judgment in

foreclosure rendered in the state court where sum-

mons had been published; the claim being that the

judgment was obtained by fraud. Judge Gilbert,

speaking for this court, said: 'Another ground on

which it should be held that there is no equity in

the bill is the appellant failed to avail herself of

the remedy afforded her by the statute of Oregon,

which provides that the defendant against whom a

judgment is taken on service by publication may,

upon good cause shown and upon such terms as

may be proper, be allowed to defend within one year

after judgment. Under that statute, it has been

held that an allegation that the plaintiff in the action

did not try to find the defendant's address may be

considered upon a motion to open the decree. Smith

V. Smith, 3 Ore. 363. According to the allegations

of the bill, the appellant had notice of the foreclosure

suit in ample time to have availed herself of the

remedy so afforded by the state statute. A party

who thus neglects to avail himself of the remedies

afforded in the state court is precluded from resort-

ing to a federal court to obtain relief against the

decree. Nougue v. Clapp, 101 U. S. 551, 25 L. Ed.



1026; Graham v. Boston, H. & E. R. Co. (C. C),
14 Fed. 753, affirmed in 118 U. S. 162, 6 Sup. Ct.

1009, 30 L. Ed. 196.' The doctrine of this last-cited

case is pertinent because in California, under section

473 of the Code of Civil Procedure, a motion to set

aside a judgment rendered on service by publication

is put upon the same footing as a motion to set

aside a judgment for fraud or inadvertence under

the California Code. The general rule was an-

nounced also in Strand et al. v. Griffith, 144 Fed.

828, 75 C. C A. 558."

We see no escape from the conclusion of this case.

We concede that there are decisions in California such

as Lamph'am v. Campbell, 61 Cal. 296; Califonna Beet

Sugar Company v. Porter, 68 Cal. 360; Hawley v. State

Assurance Cofnpany, 28 Cal. App. 41, and Bacon v.

Bacon, 150 Cal. 477, to the effect that a motion under

section 473 is not a prerequisite to bringing an action in

equity to set aside a judgment, but that such remedy

under section 473 is merely cumulative, and a court of

equity can still set aside the judgment, although the

motion under 473 is denied. An examination of these

cases, however, discloses the fact that either the legal

remedy had been lost, due to lapse of time, or that the

motion had been made prior to the bringing of the equi-

table action.

34 Corpus Juris 434 epitomizes the rule as follows

:

"In the case of a void judgment, the cases are

not harmonious. According to some decisions, equity

will grant relief by injunction although there may
be an adequate remedy in the original cause. (Citing

cases from Alabama, Colorado, Iowa, Kentucky,

Tennessee and Wisconsin.) By the weight of au-
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thority, however, in order to obtain relief on this

ground it is necessary for complainant to show that

he has no adequate remedy at law (citing cases from

Arkansas, California, Georgia, Louisiana, Missis-

sippi, Missouri, Texas and Utah) ; or that he has

exhausted his legal remedies without obtaining re-

lief. These decisions proceed upon the theory that

when there is an ordinary remedy for error, an

extraordinary one will not be allowed."

The Torrens Act.

The remaining specifications of error relied upon,

namely, the 3rd, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th

and 12th, concern the application of the Torrens Act of

the state of California, as applied to the facts in the case

at bar.

We take it that as the judgment attacked by plaintiff

arises under the Torrens Act of the state of California,

the construction thereof by the highest tribunal of the

state of California will govern the federal courts as rules

of decision.

U. S. Revised Stat. Sec. 721

;

U. S. ^Compiled Stat. Sec. 1538;

5 Fed. Stat. Amiot. (2nd Ed.), p. 1123;

Fed. Lead Co. v. Suyers (C. C. A.), 161 Fed. 687.

Under our ninth specification of error relied upon the

question of the Statute of Limitations under the act

itself, and section 45 thereof, is relied upon, which, inso-

far as it constitutes a technical plea in abatement, we

shall discuss first.
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The Statute of Limitations.

As set forth in the statement of the case, this action

was filed on February 15, 1918. Thereafter, on April

16, 1918, these defendants, without service of process

upon them and without being named in the action as

parties defendant, made a voluntary appearance by the

filing of their separate answer. Subsequently, on motion

of the plaintiff, an order was made December 3, 1919,

striking the answer of these defendants from the files.

On January 23, 1920, plaintiff filed its supplemental bill

of complaint making these defendants parties, and on

February 20, 1920, these defendants filed their separate

answer after service upon them of the supplemental bill

of complaint.

The separate answer filed by these defendants, on Feb-

ruary 20, 1920, pleaded the Torrens Act as a defense to

plaintiff's bill of complaint. Appellants, in addition to

this, also made a motion in the court below to amend

their second answer to set up specifically section 45 of

the act, providing as follows:

"No person shall commence any action at law or

in equity for the recovery of land, or assert any

interest or right in or lien or demand upon the

same, or make entry thereon adversely to the title

or interest certified in the first certificate bringing

the land under the operation of this act after one

year following the first registration. * * * Pro-

vided, however, before such action shall proceed,

it must be made to appear to the court that the per-

son bringing such action, or those under whom he

claims, had no actual notice of the proceedings to

register such lands in time to appear and file his

objections or assert his claim. The provisions of

this section shall in no way aft'ect or disturb the
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quent to the registration thereof, bona fide and with-

out knowledge and for a valuable consideration."

This motion was denied by the court March 23, 1925,

the learned trial judge in his opinion saying:

"Leave to amend the answer to set up the one year

Statute of Limitation is denied. I think the matter is

one resting in the discretion of the court, and that with

no impropriety the discretion may not be exercised in

defendant's favor. Ample opportunity, when defendants

first appeared, was open to them to have set up the bar

of the statute. They did not do so then, and I am not

persuaded that it would be in furtherance of justice to

permit it to be done at this time." [Tr. p. 24L]

As the initial registration of the land in question was

had on December 13, 1917, it is obvious that the Statute

of Limitations had barred the action against the Gills,

unless their voluntary appearance on April 16, 1918,

waived the bar of the statute; and, secondly, unless their

general plea of the Torrens Act in their answer was

insufficient and not specific enough to include section 45

thereof.

It is settled law in California that where defendants

are joined for the first time in an amended or supple-

mental complaint, the Statute of Limitations is running,

as far as they are concerned, to the date of the filing

thereof. It is upon the date of the filing of such pleading

the action against them is begun,

Sherman v. S. K. D. Oil Co., 185 Cal. 534;

Frost VY Witter, 132 Cal. 421

;

Mattesonv. Wagoner, 147 Cal. 739;

Jeffers v. Cook, 58 Cal. 147;

Spaulding v. Howard, 121 Cal. 194.
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As to the Statute Being Tolled by the Gills' First

Appearance.

In some states, it is expressly provided by statute that

if a plaintiff shall dismiss his case and the time limited

for bringing the action has expired during the pendency

of the suit, he may bring a new action within a certain

time after such dismissal. Thus in Arkansas it has

been held that the issuance and service of summons is

tantamount to commencement of a new suit and having

been done within one year after the dismissal, the statute

bar did not attach.

Livingstone v. Security Co., 77 Ark. 379.

Some states also draw the distinction between a volun-

tary dismissal by the plaintiff and an involuntary

dismissal when the court dismisses for want of prose-

cution, or on a non-suit, or for want of jurisdiction.

(Florida, Indiana, Montana, New York, Ohio, South

Carolina, Texas, Virginia and West Virginia.)

California, however, has no such statute, and if the

plaintiff voluntarily dismisses his suit as to certain de-

fendants, and then subsequently brings a new action

against them, the statute of limitations is running, not

from the time of dismissal, but from the time of the

accrual of the cause of action. Thus in Spalding v.

Howard, supra, it was held that claimants of the prop-

erty brought in as new parties to the action of foreclos-

ure by supplemental complaint filed more than four years

after the cause of action accrued against them, may

properly plead the statute of limitations as to them.

31 Cyc, p. 668, states the rule also:

"After a pleading has been stricken from the files,

it ceases to be a part of the record and is to be
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considered as though it had never been filed; in

which respect it differs from a pleading which has

been held bad on demurrer or on motion for judg-

ment on the pleadings. * * * A party at whose

instance the pleading is stricken from the files is

estopped to assert that the motion was not well

taken." (Citing cases.)

Thus, it was said in Clark v, Jeffersonville Railway

CoMpany, 44 Ind. 248:

"That when a pleading is stricken out in its en-

tirety it is out of the record. It cannot be amended

nor further relied upon."

In Santa Barbara Cminty v. Janssens, 44 Cal. App.

318, it was said:

"The court may strike out a cross-complaint which

has been filed in a case not authorized by law."

The only analogous provision in California to the

statutes of other states is that which permits a plaintiff,

after his judgment has been reversed on appeal, to insti-

tute a new action within a year. (Sec. 358, C. C. P.)

It has also been held in California that where an

action has been regularly commenced, and, pending the

prosecution thereof, the parties by stipulation remove a

portion of the cause of action from the consideration of

the court, and stipulate that the rights thereto shall be

litigated in another action, the statute is not suspended,

but will run until the second action is commenced. (Mil-

ler & Lux V. James, 180 Cal. 38.)

So under the California law, even if the Gills had been

made parties to the original bill, and the action sub-

sequently dismissed as to them, a new action brought

against them, or an amended complaint filed against
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them, would not prohibit them from pleading the statute,

as from the time of the accrual of the cause of action,

and the original bill would be disregarded. In the case

at bar, the Gills were not even made parties defend-

ant in the original bill, and after trying to appear in the

action, were prevented by the plaintiff and the court's

order. After nearly two years from that time plaintiff

amended its complaint and brought them in. This was

two years and forty days after the initial decree of

registration, the accrual of plaintiff's cause of action

under section 45 of the Torrens Act, which bars such

actions after one year.

Pleading the Statute on the Issue of Fraud.

Sections 36 and 37 of the Act provides:

Sec. 36: "Except in case of fraud, and except

as herein otherwise provided, no person taking a

transfer of registered land, or any estate or in-

terest therein, or of any charge upon the same, from

the registered owner, shall be held to inquire into the

circumstances under which, or the consideration for

which, such owner or any previous registered owner

was registered, or be affected with notice, actual

or constructive, of any unregistered trust, lien, claim,

demand or interest; and the knowledge that any un-

registered trust, lien, claim, demand, or interest is

in existence shall not of itself be imputed as fraud."

Sec. 37: "In case of fraud, any person defrauded

shall have all rights and remedies that he would

have had if the land were not under the provisions

of this act; provided, that nothing contained in this

section shall affect the title of a registered owner

who has taken boiia fide for a valuable consideration,

or of any person bona fide claiming through or under

him."
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lf the Gills had been found to have been parties to the

alleged frauds, section 37 of the act would control, and

section 45 would not be applicable, but the mere finding

that the Gills were charged with notice does not make

them mala fide purchasers, for section 36 expressly pro-

vides that a registered owner shall not be cPwJfrged or

affected by fwtice, actual or constructive, of any tin-

registered lien or claim, and the knowledge that any

such claim or interest is in existence "shall not of itself

be imputed as fraud."

We thus have the act itself disposing of the vexatious

question of notice, as imputing fraud, and section 45

inevitably follows, as applicable, and as a bar, where the

registered owner is not guilty of fraud, takes bona fide

and for a valuable consideration. In other words, "con-

structive notice" would not apply to prevent Gill from

pleading section 45, the one year limitation.

Is the Pleading of the Act Itself as a Bar, Sufficient to

Include Section 45 Thereof, Raising the Question

of Limitation After One Year From the Resigna-

tion of the Lands?

37 Corpus Juris, Sec. 727, page 1221, states the general

rule as follows:

"According to some decisions, a party desiring

to avail himself of the statute of limitations must

plead with certainty the particular statute upon

which he relies. By the weight of authority, how-

ever, where the facts showing that the time limited

for bringing the action has expired are stated in

the answer, it is not necessary to allege that any

particular statute is relied on, although it may be

the better practice to do so. Where, however, de-
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fendant claims the benefit of a statute of limitations

which applies only to a particular class of cases, he

must plead it specially."

Section 728. "In some jurisdictions the statute of

limitations may be pleaded either by stating the

facts showing the defense, in which case the par-

ticular statute need not be alleged, or, instead of

stating the facts, by stating generally that the cause

of action is barred by the provisions of a particular

section of the statute, designating it. Where the

latter method is adopted, it is generally required

that the number of the section must be given, and

also the particular subdivision thereof, if it is so

divided, although it has been held that a pleading

of the section of the statute without specifying

the particular subdivision is sufficient in the absence

of objection thereto."

In Churchill v. Woadworth, 148 Cal. 669, it was held

that a plea that the cause of action is barred by section

339 of the Code of Civil Procedure without specifying

Subdivision 1 thereof, the only subdivision applicable

thereto, is not a nullity, and objection to the manner of

pleading the statute is waived by failure of plaintiffs

to urge it in the trial court.

This case was cited with approval in St. Paul Title

Company v. Stensgaard, 162 Cal. 178.

In Oshorn v. Hopkins, 160 Cal. 501, it was said that

in pleading the defense of the statute of limitations,

It is not necessary to set up the section and subdivision

of the statute if the facts showing the bar of the statute

are alleged.
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The case cites as authority for this holding:

Adams v. Patterson, 35 Cal. 124;

Caulfield v. Sanders, 17 Cal. 571

;

Boyd V. Blanknimi, 29 Cal. 45

;

Hartson v. Hardin, 40 Cal. 264.

In the early case of Harpeiidtng v. Reformed Protest-

ant Dutch Church, 16 Peters 455, the Supreme Court

of the United States stated the rule that in pleading the

statute of limitations to a bill in chancery, it is not neces-

sary that there be an express reference to the statute

of the state in which the proceedings were instituted.

The court is judicially bound to take notice of the statute

of limitations, when the facts are stated and relied on

as a bar to further proceedings, if they are found suf

ficient.

In Hnntingtam National Bank v. Huntington Distilling

Company, 152 Federal, 240, it was said that the same

strictness and formality is not required in pleading the

statute of limitations, in equity, as at law; and where

the statute is relied upon in the answer, as much strict-

ness is not required as in a plea. The decision further

held that anything in an answer in equity which will

apprise plaintiff that defendant relies upon the statute

of limitations will be sufficient, if such facts are stated

as are necessary to show that the statute is applicable.

It will be noted that the Gills pleaded in bar to plain-

tiff's bill of complaint the provisions of the Torrens Act

of the state of California in general; stating that the

provisions of the said Torrens Act protected them as

bona fide purchasers for value. In their separate answer

appellants allege [Par. XII, Tr. p. 181]:
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"That all of the lands hereinabove described are

registered lands, brought under the operation of the

Land Title Law of the state of California, more par-

ticularly designated *An Act to Amend an Act entitled

"An Act for the Certification of Land Titles and the

Simplification of the Transfer of Real Estate," approved

March 17th, 1897/ enacted, adopted and passed by the

people of the state of California, at the general election

on Tuesday, November 3rd, 1914. That the initial

registration of all of said premises was had and obtained,

on or about the 13th day of November, 1917, and all of

said premises were thereby brought under the opera-

tion of said act, as of the date of the filing of the pe-

tition therefor, to-wit, the 2nd day of October, 1917.

"That said premises were purchased by, and granted

to, these defendants, and the title to all of said premises

registered in them, and a state certificate of title to said

premises was issued to them signed by the county

registrar of Imperial county, state of California, in dupli-

cate, as required by said law, on or about the 13th day

of February, 1918, and prior to the commencement of

this action."

Appellants Also Moved to Dismiss Action Because

Barred by the Statute.

In addition to pleading the Torrens Law, in their

answer appellants moved to dismiss plaintiff's bills of

complaint [Tr. p. 171] upon the following ground:

"That the cause or causes of action attempted to be

set forth in said original complaint and in said supple-

mental complaint are, and each of them is, barred by
the provisions of the Land Title Law of the state of

California, being an initiative act adopted by election

November 3rd, 1914, being Act 1049, Statutes 1915,

page 1932, effective December 19, 1914, and ever since

said date and still in full force and eft'ect." [Tr. p. 172 ]
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It is thus obvious that plaintiff was apprised of the

law under which the defendants claimed the bar of the

statute; and their failure specifically to set forth the par-

ticular section or subdivision of that law which applies

directly to the facts makes little difference, particularly

as plaintiff raised no objection to the form of the plea.

The Federal rule appears to be even broader than the

California rule; and defendants were clearly entitled on

the finding by the trial court that they were not parties

to the fraud (defendants would be prevented from plead-

ing the statute if found to be parties to the fraud) to

have the benefit of section 45 of the act, as well as any

other section. It was not necessary for them to set

out the act in kaec verba. Their motion to amend their

answer to set up section 45 of the act made out of an

abundance of caution would not in any way impair this

fundamental right for it was merely an attempt to set

out more in detail what had already been pleaded.

The remaining specifications of error relied upon

namely, the 3rd, 4th, 5th, 6th, 7th, 8th, 10th, 11th and

12th, are directly applicable to appellants' rights under

the Torrens Act, but are so interwoven that the follow-

ing argument on the law affects them all.

The Decision Under Review Nullifies One of the Most

Important Features of the Torrens Act.

These defendants, the Gills, take the position, as

previously outlined in our statement of the case, that they

are bona fide purchasers of the property, for value, and

are not chargeable with notice of pre-existing equities of

the plaintiff, not established of record or registered on

the Torrens title certificate, granted pursuant to the
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decree of the Superior Court; that the only way in which

their title could be effectively assailed would be by alle-

gations and proof that actual fraud in the procuring of

the Torrens decree was committed by them; and that the

trial court's finding "that the defendants T. Edwin Gill

and Myla Ritzinger Gill * * * were not parties to

the conspiracy to defraud plaintiff as alleged in said bill

of complaint, and did not have direct personal knowl-

edge of all of the facts and circumstances comprising the

fraud charged in said bill of complaint * * *" [Sec.

14, Final Decree, Tr. p. 250], brought these defendants

directly within the protection of the act.

In the decision. In re Peters (Minn.), 137 N. W. 390,

it is said that the Torrens system of registration of land

titles was

"named after Sir Robert Torrens of South Aus-

tralia, who first introduced it into use among Eng-
lish speaking people, though a similar system had

been in vogue in some parts of the present German
Empire for many years. Tiffany on Real Property,

p. 1101. It is worthy of notice in this connection

that Sir Robert was not a lawyer. He was a col-

lector of customs and very probably worked out his

system through analogy to the method by which the

government furnished a certificate as evidence of

one's ownership of a vessel. Manifestly his intent

was to free land titles from the indictment of com-

mon sense which is often framed in the impatient

and seemingly unanswerable question: Why should

there be any greater uncertainty of ownership of

land than of personalty; and why should land titles

have to be searched through a 'godless and profit-

less jungle'? The system was introduced into South
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Australia in 1858; and while since that time it has

found more or less favor with people of English

extraction, it seems that it yet has thorny paths to

tread. Its author, as aptly said by the writer of the

learned and interesting article on this system in 54

Cent. L. J. 285, 'little knew, as we may assume, the

immeasurable distance which the common law had

placed between rights of ownership of real estate

and of personal property. He never dreamed that

out of the dead past the ghostly hand of the ''un-

known claimant," "the party entitled to notice," "the

person under disability," the "absent defendant" and

other well known spooks, clad in the dignity of judi-

cial decisions of many generations, is held able to

stretch out and fasten upon real property as distin-

guished from personalty.'
"

The Torrens Act in California.

The Land Title Law in California, popularly known

as the "Torrens Act," was adopted in 1897 (Stats. 1897,

p. 138) and amended by election under the Initiative Act,

November 3, 1914 (Stats. 1914, p. 932), and went into

effect December 19, 1914. (See Deering's General Laws,

1923, Vol. 2, p. 3611.)

In the case of Krntz v. Dodge, 66 Wash. 178, Anno.

Cas. 1913 C. p. 871, it was said:

"There is more or less difference in the Torrens

Acts as adopted in the several states."

The Torrens system of land registration has been

enacted into law in the following other states: Illinois,

Georgia, Washington, Minnesota, New York, Ohio, Vir-

ginia, Massachusetts and Colorado. It is also in effect

in British Columbia, Australia, New Zealand and Al-
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berta. The decisions of other jurisdictions are, of

course, instructive and in point although not conclusive,

and the Torrens Act of California, and the decisions of

its courts are controlling, as rights of property in this

state.

The material sections of the act on this appeal are the

following:

Section 5 provides for the contents of the petition

which must include a statement of any easement, Hen or

encumbrance, if known, at the time of its filing.

Section 10 provides that the filing of the application is

constructive notice to subsequent encumbrancers.

Section 16 provides that the decree is in rem and is

conclusive and final.

Section 34 provides that a registered owner shall,

"except in case of fraud to which he is a party, or

of the person through whom he claims without

valuable consideration paid in good faith, hold the

same (the estate) subject only to such estates * * *

as may be noted in the land certificate of title in th^

registrar's office, and free from all others."

Section 36 provides that:

"Except in case of fraud, no person taking a

transfer of registered land * * * from the reg-

istered owner, shall be held to inquire into the cir-

cumstances * * * under which such owner was
registered * * * ^^.^^ f^^ knowledge that any

unregistered * * * interest is in existence shall

not of itself be imputed as fraud."

Section 39 provides that no unregistered title shall

prevail against a registered owner taking bona fide for a

valuable consideration.
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Section 40 provides that the certificate of title of the

registered owner is conclusive.

Section 42 provides that

"The register of any land, and duly certified copies

thereof, shall * * * be received in law and in

equity * * * o^ conclusive evidence that the

person named therein as owner is entitled to the

land for the estate * * * therein specified."

Section 45 prohibits the bringing of any action to

assert any adverse interest after one year following the

first registration.

Section 47 provides that any instrument offered for

filing, seeking to affect registered land,, must have prop-

erly noted thereon a statement that the land sought to be

affected is registered, otherwise such instruments shall

not be filed, nor shall any such instrument import notice

to the registered owner.

Section 76 provides that the certificate of title or

memorial noted shall he conclusive evidence in favor of

all persons thereafter depending thereon.

Section 106 provides that the parties defrauded have

all the rights that they would have had if the land was

not registered, provided that nothing shall affect the title

of a bona fide registered owner.

The more important decisions of the appellate courts

of California construing the Torrens Act are the follow-

ing:

In re Sackett, 53 Cal. App. 592

;

In re Wasson, 54 Cal. App. 269

;

In re Furness, 62 Cal. App. 753

;

Robinson v. Kerrigan, 151 Cal. 40:
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Cooper V. Buxton, 186 Cal. 330;

Frances Investment Co. v. Superior Court, 189

Cal. 107;

Follette V. Pac. Lig)ht & Power Corp., 189 Cal.

193;

Title Guarantee & Trust Co. v. Griset, 189 Cal.

382.

The Sackett case held that the power of the court to

set aside its decree in the Torrens action is limited by

section 473 of the Code of Civil Procedure, which pro-

vides a six months limitation.

The Wassoti case held that:

"The general purpose of an application under the

Registration Act or Torrens Law is to clear up and

settle the title to land. It is a proceeding in the

nature of an action to quiet title."

The Funiess case held that to decide whether or not

a decree for the registration of title to land under the

Torrens Title Act is void upon its face the court may

consider the judgment roll only; and where lack of juris-

diction appears upon the face of the record, the judgment

may be attacked collaterally, and it may be vacated at

any time. It was further held that in attacking such a

decree which is void upon its face due to a variance in

the description of the property in the decree from the

application for registration the petitioner is not required

to excuse himself for negligence in not asserting his

claim at the time of the application for the registration

of the title; and the fact that he failed to answer the ap-

plication is immaterial where no other facts creating an

estoppel are involved. The court said, at page 756:
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"It is said that the petition to vacate the supple-

mental decree is collateral in its nature. If so, such

an attack will be successful only where the decree

appears to be void upon its face. To decide whether

or not the decree is so void upon its face, the court

may consider the judgment roll only. (Canadian

etc. Co. V. Clarita etc. Co., 140 Cal. 672.) Where
the defendant has defaulted the judgment roll ordi-

narily includes the complaint, summons, affidavit of

service, memorandum of default of defendant en-

dorsed on the complaint, and the judgment. (Sec-

tion 670, Code of Civil Procedure.)"

The court said further, page 757:

"Where the descriptions in the application and

decree not only do not so correspond as to indicate

that they refer to the same premises, but are so dis-

similar as to establish a marked difference, it cannot

be said that the decree adjudicating title to land de-

scribed in it has passed upon an issue presented by

the application. In such an instance, which is the

case here, the decree having adjudicated title to

property by different description than that named in

the application is void.'*

In Robinson v. Kerrigan it was held that the Torrens

Law (Stats, of 1897, p. 138) was constitutional; and that

"the proceeding is in all important particulars of similar

character to that provided by the Act of 1906, known as

the 'McEnerney Act.' " (Stats, of 1908, p. 78.)

The court also said

:

"The state has full control over the subject of the

mode of transferring and establishing titles to prop-

erty within its limits. For these purposes the state

has power to provide a special proceeding, in the
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nature of a proceeding' in rem. to fix the sta^tus of

the land and declare the nature of the titles and

interests therein and the person or persons in whom
such titles and interests are at the time vested. It

may do this whenever it may be considered necessary

or likely to promote the general welfare. (Arndt

V. Griggs, 134 U. S. 321 (10 Sup. Ct. 5573; People

V. Simon, 176 111. 165 (68 Am. St. Rep. 175, 52 N.

E. 910) ; Hamilton v. Brown, 161 U. S. 256 (16 Sup.

Ct. 585)."

In the case of Cooper v. Buxton it was held that an

action to set aside a decree of registration of title under

the Torrens Act on the ground of mistake must, in view

of section 45 of such act, be brought within one year

after such registration, and the provisions of subdivision

4 of section 338 of the Code of Civil Procedure, that an

action for relief on the ground of fraud or mistake may

be brought at any time within three years after a dis-

covery of the mistake are inapplicable to such an action.

The court said, page 333

:

"It is also worthy of note in this connection that

an action to set aside a deed or other muniment of

title to land on the ground of fraud or mistake and

thereupon to recover possession of the land, has

been held to be an action to recover real property

so that the period of limitation prescribed for such

actions applies to it. (See Murphy v. Crowley, 140

Cal. 141, and cases there cited.) If this be true, it

would seem that the present action is also one to

recover the property (and certainly that is its final

object), so that it would come within the express

enumeration by section 45 of the actions which must

be brought within a year of registration."
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In Frances Investment Company v. Superior Court

certain applicants for registration of title under the

Torrens proceedings, the Downeys, claimed title in fee

to the premises in question, subject only to a trust deed

which they had given to third parties to secure their

promissory note. In the Torrens proceeding, they sought

to rescind and set aside this trust deed on the ground

that it was procured by fraud and to have title in fee

certified in themselves freed from this adverse evidence

of title. The petitioner, the Frances Investment Com-

pany, sought a writ of prohibition to restrain the Supe-

rior Court of Imperial county from trying the validity

of a trust deed in such a Torrens proceeding.

The Supreme Court held

:

That the obvious purpose of the Torrens Title Act is

to establish a merchantable record title to land in the

true owner and to enable every tract to be registered

thereunder in such a way as that every interest in the

land, whether by incumbrance or otherwise, should be

disclosed by the certificate;

That wide powers are expressly granted under the act

to determine collateral issues as preliminary to establish-

ing a title subject to registration;

That in such a proceeding the court has jurisdiction to

try an issue raised by an applicant concerning the validity

of a trust deed alleged to have been procured by fraud;

That while the proceeding is a special one, it is strik-

ingly similar to that provided by general law for ordinary

civil actions; and

That the principle that courts of equity, having once

obtained jurisdiction of a given subject matter, will
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administer complete relief therein is applicable to such

proceedings.

In Follette v. Pacific Light & Power Corporation it

was held that in view of the provisions of sections 5 and

12 of the Torrens Act, the notice to be issued upon the

filing of a petition for registration of title is required to

be personally served upon occupants of the property

when they are residents of the state and can, with rea-

sonable diligence, be found and served therein, and in

the absence of such a service there is, as to them, no due

process of law. Any provision of the Torrens Law

which appears or purports to entitle the purchaser of a

registered title to premises in the actual possession and

occupancy of another to hold the same by title superior

to that of such possessor is held to be necessarily subject

to the infirmity that proper provision of service of notice

of the proceeding upon such possessor is not made and

therefore in conflict with that part of the Federal Con-

stitution, which provides that persons shall not be de-

prived of their property without due process of law; and

that the actual, open, notorious and visible possession

and occupancy of real property imparts notice to those

dealing with the title thereto of the rights and interest

of such possessor, and a person attempting to obtain title

to such premises with such knowledge, or duty to acquire

such knowledge as such notice imparts, cannot, as to

such possessor, be or become a bona fide purchaser

thereof to the extent of being able to assert a better

right thereto than that which his predecessor had or

could have asserted. The court said

:

"In the recent case of Bessho v. General Petro-

leum Co., supra (186 Cal. 133), the foregoing Ian-
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guage from the case last above cited was quoted and

approved. It must, therefore, be taken to be the

long and well-settled law of this state that the actual,

open, notorious and visible possession and occupancy

of real property imparts notice to those dealing with

the title thereto of the rights and interests of such

possessor and that a person attempting to obtain

title to such premises with such knowledge, or duty

to acquire such knowledge, as such notice imparts,

cannot as to such possessor be or become a bona fide

purchaser thereof to the extent of being able to

assert a better right or title thereto than that which

his predecessors had or could have asserted. The

appellant herein cites no case in which the Torrens

Land Title Law has been given such effect as against

the actual possessor and occupant of the property

sought to be brought, as to its title, within its terms.

The cases of Reeve v. Kennedy, 43 Cal. 643; Hay-

den V. Hayden, 46 Cal. 332, and Doyle v. Hampton,

159 Cal. 729 (116 Pac. 39), relied upon by the ap-

pellant, are not in point upon this question for the

obvious reason that in none of the said cases were

the rights and interests of possessors of property

involved. Even in Australia and its adjacent islands,

wherein the Torrens land title system had its origin

and earliest development, it has been held that

knowledge of existing rights in the possessor and

occupant of property sought to be claimed under a

registered title would serve to defeat the assertion

of a superior right in the holder of such registered

title. (Merrie v. McKay, 16 N. Z. L. R. 124; Inde-

pendent L. Co. V. Gardner, 3 Sask. L. R. 140; Con-

roy V. Knox, 11 Qd. L. J. 112; Biggs v. McEUister,

14 S. O. Aus. L. R. 86; Hunter's Torrens Land

Title Cases, 355, 366.)"
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We think it clear that the decision in the Follette case

refers only to the rights of parties in possession of land.

In the case at bar, the plaintiff was never in possession

of the property in question, and, furthermore, it had

not recorded or registered any evidence of the assign-

ment of the note which was secured by the trust deed.

The applicants for registration under the Torrens Law

owed appellee no duty whatsoever.

In the last case to date construing the Torrens Law

decided by California appellate courts, that of Title Guar-

antee & Trust Company v. Griset, it was held that the

Torrens proceeding is an adverse proceeding and not

friendly in its nature by reason of the possibility of an

adverse claim ; that the purpose of the Torrens Land Law

is not only to create and perpetuate a marketable title to

land sought to be registered under its provisions, but as

well to determine conclusively every and all adverse

claims against the registered land; and it is held that the

court has jurisdiction not only to ascertain and certify

real estate titles, hut to adjudicate all claims affecting in

any manner the title in question. The case also holds

that the trustee and the beneficiary under a deed of trust

had not only the right, but it was their duty to appear in

a proceeding by the grantors to register their title and

they were not bound to rely upon their interest being

adequately protected by the owners. The court said (p.

389):

"The interests of the owner of the land being, as

we have seen, hostile to the claims of the holder of

the encumbrance, the latter is not bound to rely upon

his interests being adequately protected by such

owner. If, relying upon the theory that the suit is

not hostile in its nature and that everyone who
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claims under the applicant will be taken care of by

the terms of the decree, he fails to take any part in

the proceeding and by mistake or inadvertence, the

title to the land, the lien of the trust deed, or the

amownt thereof, he not correctly adjudicated and

noted on the certificate, he is hound by the decree

and cannot complain. At the end of the one-year

limitation, if he has failed to note the error, he is

without a remedy. (Sec, 45, Land Title Law, Stats.

1915, p. 1940.) It is never the safe thing for a

necessary party to an adverse proceeding to fail to

appear when summoned into court. But, however

that may be, the plaintiffs in this action were not

required, as necessary respondents in the registra-

tion proceedings, to leave the protection of their

interests in that proceeding to the applicants for

registration whose interests were adverse. The
plaintiffs here, as the respondents in the registration

proceeding, not only had the right under the pro-

visions of the trust deed, which required them to

appear and defend in any action or proceeding af-

fecting or purporting to affect the property or the

trust, but it was their duty to appear if for no other

purpose than to protect, as against possible mistake

and inadvertence, the title of the land embraced by

the trust deed and to see that such title and the

terms of the trust deed were fully established, legally

decreed and correctly registered." (Italics ours.)

The Torrens Law in Other Jurisdictions.

In Henry v. White, 123 Minn. 182, 143 N. W. 324,

L. R. A. 1916 D, a case similar to the one at bar, plain-

tiff brought an action to foreclose a mortgage. One

Gould, the registered owner of the land, had brought his

application under the Torrens Act, fraudulently omitting
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the mortgagee's interest. The defendant White pur-

chased from Gould, free and clear of the mortgage, rely-

ing on the Torrens certificate. White had no knowledge

or notice of the existence of the mortgage. The court

said:

"We have then this case ; the owner of land makes

application to register his title, and fraudulently

omits to disclose the existence of an unrecorded

mortgage or to make the mortgagee a party. The
proceedings are in all respects regular and a decree

is entered that makes no mention of any mortgage.

The owner then conveys the land for a valuable

consideration to a purchaser, who relies on the reg-

istration proceedings and has no notice or knowl-

edge that there is a mortgage on the property. The

question is, does the purchaser take his title free

from the lien of the mortgage? This question must

be and is answered in the affirmative. To hold

otherwise would not only wholly destroy the inde-

feasible character of a Torrens title, but also give

an unrecorded conveyance priority as against a sub-

sequent purchaser in good faith for a valuable con-

sideration whose conveyance is first duly recorded

in direct opposition to the provisions of the Record-

ing Act * * *. The basic principle of the system

is the registration of the title to land instead of

registering only the evidence of such title. A title

is created by the decree and certificate of registra-

tion. * * * Where the decree is procured by

fraud, actual or constructive, as where claimants

known to the applicant are not named as parties or

served in the proceedings, it does not bind the claim-

ants so omitted. If the want of jurisdiction, due to

the failure to serve known claimants, appears af-

firmatively from the judgment roll itself, the judg-
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ment is void as against such claimants and may be

attacked collaterally. (Riley v. Pearson, 120 Minn.

210.) But where neither in the proceedings them-

selves, nor by the record, the existence of an un-

named claimant is shown, though the applicant

knows that there is such a claimant, the want of

jurisdiction does not appear from the judgment roll

itself and the decree is not subject to collateral at-

tack * * * but where, as in the instant case, the

fraud or want of jurisdiction does not appear from

the judgment or the proceedings, and where such

proceedings are absolutely regular on their face, one

who purchases from the registered owner for a

valuable consideration, in reliance upon the judg-

ment and without notice or anything to put him on

inquiry, takes the title free from all 'encumbrances

and adverse claims, excepting only such estates,

mortgages, liens, charges and interests as may be

noted in the last certificate of title in the office of the

registrar.' (Revised Laws of 1905, Sec. 3393.)"

While the statutes in general make certain express

exceptions in case of fraud, it has been held that such

express exceptions are not necessary to sustain an at-

tack based on fraud. Thus it has been held in Minnesota

that a decree of registration under the Torrens Law

could be attacked on the ground that it was obtained by

fraud although the statute contained no express excep-

tion in favor of the owner of the land which had been

fraudulently registered in the name of such other person

as the Legislature could not be deemed to have left the

true owner in such case with only his right of action

against the person who had defrauded him and the claim

upon the assurance fund provided by the statute.

Baart v. Martin, 99 Minn. 197, 108 N. W. 945.
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In this case, the second registered owner was a party

to the fraud of the first registered owner. The court

stated that the only Torrens statutes which make no

express exceptions in cases of fraud are those of Minne-

sota and the Fiji Islands ; and the Colorado statute, which

is based upon the Minnesota statute. The court consid-

ered that the act makes the general statutes relating to

the vacating and opening of ordinary judgments inappli-

cable and that the person who seeks equitable relief must

proceed promptly after notice of the fraud; but that the

matter was governed by general equitable considerations,

and that the person so seeking was, of course, subject to

all the restrictions and exceptions applicable to proceed-

ings in equity; and that the defrauded party might at-

tack the decree on the ground that it was obtained by

fraud so long as the land stood registered in the name of

the party who was guilty of the fraud.

Thus, where the name of a claimant is known to an

applicant either from the report of the examiner or from

other sources, the summons cannot be served on such

claimant by publication, unless his name appears in the

summons, as he is not an "unknown party."

In the absence of fraud the transferee is not affected

by notice, direct or constructive, of any trust or unreg-

istered interest (Smith v. Essery, 9 N. Z. L. R. 449),

and he who takes trust land from a trustee without

knowledge that the trustee is committing or intends to

commit any fraud, is protected. (Gregory v. Alger, 19

Vict. L. R. 565.) And under the Canadian and New
Zealand Torrens system, constructive fraud, generally

speaking, is immaterial. (Conroy v. Knox, 11 Q. D.

L. J. 112; Strang v. Russell, 24 N. Z. L. R. 916.)
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So in Strang v. Russell (supra) the court said that in

order to establish a case of fraud there must be enough

to raise an inference of dohts and mere culpa lata upon

which the doctrine of constructive or equitable fraud is

based, is not sufficient. There must be not merely negli-

gence, but bad faith, direct notice of some right, or will-

ful shutting of the eyes to circumstances which if looked

at in good faith must necessarily lead to the conclusion

that fraud on another was being committed.

So in Manitoba it was held that in order to bring

abstinence from inquiry within the category of actual

notice there must be willful abstinence and fraudulent

determination not to be informed. (Stark v, Stephenson,

7 Man. L. R. 381.)

In construing the phrase "except in the case of fraud,"

it is said in Cullen v. Thompson, 5 V. L. R. 147

:

"The whole policy of the act would be frustrated

if 'except in the case of fraud' was held to mean or

include fraud of the conveying party not acquiring

title."

And it is the general rule under the statutes that the

immediate taker of a forged instrument, although inno-

cent, is not protected, but that after the forged instru-

ment has been registered a transferee of such registered

title will, if a bona fide purchaser, take a good title.

{Keavy v. Barnett, St. Rep. Q. D. (W. N.) 39; Re

Adatns (Alberta), 20 D. L. R. 293.)

In Hunter's Torrens Title Cases (1895) is set forth a

collection of important cases decided by the courts of

England, Australia, New Zealand and Canada, touching

the more important points involved in the Torrens system.
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At page 532 is set forth the case of Gregory v. Alger,

15 A. L. R. 22, in which it was said:

"Fraud in section 74 of the 'Transfer of Land
Act 1890' means moral turpitude; actual dishonest

dealing; and does not include what is known as

'constructive fraud.'
"

In Bank of Australia v. Pie, 6 V. L. R. (E) 186

(Hunter's Cases, p. 122), it was held that section 50 of

the "Transfer of Land Statute" protects purchasers

from constructive notice, but not from actual notice of

fraud. Section 50 of the Australian statute is practically

identical with section 36 of the California Act, and

reads as follows:

"Except in the case of fraud no person contract-

ing or dealing with h< * * ^ transfer from the

proprietor of any registered land shall be required

* 't- * |-Q inquire or ascertain circumstances under

* * * which such proprietor thereof was regis-

tered."

To the same effect is Cullen v. Thompson, 5 V. L. R.

(E) 147 (Hunter's Torrens Cases, p. 322).

In Thorn's Canadian Torrens System 1912, page

165, what is fraud under the acts and particularly "the

relationship between notice, or knowledge, and fraud,"

is discussed.

National Bank v. Agency Co., 3 N. Z. L. R. (S. C.)

257, is quoted as follows:

"And through the doctrine of constructive notice,

courts of equity have extended the legal imputation

of fraud to cases in which no actual fraud exists.

Sec. 119 clearly expresses the intention to alter the
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rule of equity. The term 'fraud' as used in the

section must be understood as meaning actual fraud,

and as excluding at least all those cases in which

neither the purchaser nor his agent has actual knowl-

edge of any prior equitable title. Therefore, to a

large extent, the statute puts an end to the opera-

tion of constructive notice."

Section 119 New Zealand Laitd Transfer Act, 1870,

provides that transferees shall not "be affected by notice

direct or constructive of any trust or unregistered in-

terest * * * except in the case of fraud; and further

that the knowledge that any such trust or unregistered

interest is in existence shall not of itself be imputed as

fraud."

This is practically the same as the California section 36

(supra)

.

In Assets Co. v. Mere Roihi (1905) A. C. 176, it was

held:

"Fraud which must be proved in order to invali-

date the title of a registered purchaser for value,

whether he buys from a prior registered owner or

from a person claiming under a title certified under

The Native Land Acts, must be brought home to the

person whose registered title is impeached, or to his

agents. Fraud by persons from whom he claims

does not affect him unless knowledge of it is brought

home to him or his agents. The mere fact that he

might have found out fraud if he had been more

vigilant and had made further inquiries which he

omitted to make, does not of itself prove fraud on

his part. But if it be shown that his suspicions

were aroused and that he abstained from making

inquiries for fear of learning the truth, the case is
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very different and fraud may properly be ascribed

to him."

Mr. Thorn continues (p. 172) :

"Mere notice of irregularities accompanied by a

presumption of knowledge of the law is insufficient."

(George v. Aust. Mutual Society, 4 N. Z. L. R. S. C.

165; Kuy v. Price, 24 N. Z. L. R. 291.)

"It often seems hard to harmonize the decisions

* * * but it will be found that the same principle

runs consistently throughout the decisions whatever

may be the apparent conflict in the result. That

principle is that fraud means actual moral fraud,

moral turpitude, active dishonesty, not even passive

dishonesty, if the term may be used, unless such

amount to a willful determination not to know the

truth. * * * Knowingly to 'improperly deprive'

a person of a rightful interest is surely actual fraud.

The cases all turn on a finding of some such actual

fraud." (ItaHcs ours.) (Citing Smith v. Essery, 9

N. Z. L. R. C. A. 449; Re By Gum, 13 N. Z. L. R.

270; London v. Morrison, 14 N. Z. L. R. 245; Mil-

lard V. Cowdrey, 14 N. Z. L. R. 12; Merrie v. Mc-

Kay, 16 N. Z. L. R. 124.)

In Locher v. Howlett, 13 N. Z. L, R. (S. C.) 584, it

was said:

"A purchaser is not affected by knowledge of the

mere existence of a trust or unregistered interest,

but that he is affected by knowledge that the trust

is being broken or that the owner of the unregis-

tered interest is being improperly deprived of it by

the transfer under which the purchaser himself is

taking. The question then is, did the defendant

Gotch know that Locher was being improperly de-

prived of his equitable interest?"
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Hogg's Registration of Title to Land Throughout the

Empire (1920) upholds these doctrines and cites the

same authorities.

Hogg says (p. 141):

"The conduct that is to constitute fraud must be

actual fraud, i. e., dishonesty of some sort, not what

is called constructive or equitable fraud." (Citing

Assets Co. V. Mere Roihi, supra; Lake Yew v. Port

Swettenham Rubber Co. (1913), A. C. 491; Butter

V. Fairclough (1917), 23 C. L. R. 78.)

Nib lock's Analysis of the Torrens System (1912) also

holds that the fraud "which must be proved in order to

invalidate the title of a registered purchaser for value is

actual fraud." (Sec. 144.)

And in Sheldon's Illinois Torrens Law (1901), it is

said, pages 39 and 40, in discussing section 40 of the

Illinois Act, that "except in cases of fraud to which he

IS a party," the registered owner shall hold the estate

subject only to the interests as noted

:

"The effect of this section is to give to the boiia

'fide purchaser or encumbrances a like security to

that given to the purchaser of negotiable paper.

The title of such purchaser or encumbrancer cannot

be upset. This is a dominant feature of the system."

On Notice Generally.

To affect a bona fide purchaser for value of land with

constructive notice of fraud by his predecessor, the means

of knowledge must be such that it was gross or culpable

negUgence not to acquire the knowledge. (Tobey v.

Kilbourne (C. C. A.), 222 Fed. 760.)
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The United States Supreme Court has defined con-

structive notice to be in its nature no more than evidence

of notice, the presumption of which is so violent that the

court will not even allow of its being controverted.

(Townsend v. Little, 109 U. S. 504; U. S. v. Timber Co.,

200 U. S. 321.)

In Simmons Coal Co. v. Doran, 142 U. S. 417, Chief

Justice Fuller quotes Mr. Justice Story in his work on

Equity Jurisprudence, section 410a (11th Ed.)

:

" 'The term "constructive notice" is applied indis-

criminately to such notice as is not susceptible of

being explained or rebutted, and to that which may
be. It seems more appropriate to the former kind

of notices. It will then include notice by the regis-

try and notice by lis pendens. But such notice as

depends upon possession, upon knowledge of an

agent, upon facts to put one upon inquiry, and some

other similar matters, although often called con-

structive notice, is rather implied notice, or pre-

sumptive notice, subject to be rebutted or explained.

Constructive notice is thus a conclusive presumption

or a presumption of law, while implied notice is a

mere presumption of fact. * * * Each case must

be governed by its own peculiar circumstances.*
"

Generally where a statute or contract requires notice

and there is nothing to show that any other form of

notice was intended, the law countenances substituted and

constructive notice only as a matter of necessity or ex-

treme expediency. (Stockton Co. v. Confer, 154 Cal.

402.)

And in Carter v. Thorp, 114 Va. 348 (76 S. E. 950),

it was held that proof of constructive notice must be so
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strong as to show mala fides, and be such as to affect the

conscience of the one whose rights are dependent upon

the notice.

So "constructive notice" is a knowledge of such facts

that the party possessing such knowledge is conclusively

presumed to know oth^r things besides the facts which

have been proved to have come to his knowledge.

{Powers V. Perry, 12 Cal. App. 77.) But constructive

notice cannot be invoked to charge a person with assent

to a fraud practiced upon him. {Bank v. Lantry Co.,

189 111. App. 296.)

This is an important aspect of the case at bar, for

there can be no contradiction of the fact that the con-

structive fraud with which Gill is charged is one that

would operate to deprive him of property for which he

unquestionably paid not only a valuable consideration,

but the full value. There is no evidence whatever that

Gill profited, or could have profited, by the alleged fraud.

At most the court below found only that he was careless

in not going behind the default judgment nullifying the

trust deed, although the judgment was good upon its face.

It is evident from the authorities cited that practically

in every jurisdiction where the question of notice under

the Torrens Act has been passed upon, it has been held

that "constructive" or "implied" notice of the frauds of

others is not sufficient to affect the rights of an innocent

purchaser for value. The law of California on the ques-

tion of notice as applied to innocent purchasers for value

is not materially different from that applied in the juris-

dictions from which we have quoted in their application

of the doctrine under the various Torrens Acts.
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The Doctrine of Notice Under the California Law.

Section 1214 of the Civil Code provides:

"Every conveyance of real property, other than a

lease for a term not exceeding one year, is void as

against any subsequent purchaser or mortgagee of

the same property, or any part thereof, in good

faith and for a valuable consideration, whose con-

veyance is first duly recorded, and as against any

judgment affecting the title, unless such conveyance

shall have been duly recorded prior to the record of

notice of action."

In Smith v. Vale, 31 Cal. 180, it was said that notice

of an unrecorded conveyance, whether actual or con-

structive, must be clearly shown before the exception

established by the court to the Registration Act will be

permitted to prevail.

In Foulger v. Tidewater etc. Railway Company, 41

Cal. App. 124, it was held that a deed to a right-of-way,

which though executed prior in point of time is not put

of record until subsequent to the execution, delivery and

recordation of a deed of trust covering the entire tract

is void as to the grantee under the deed of trust, where

the latter, at the time it received the trust deed, was

wholly ignorant of the existence of such prior deed and

of facts which would put it as a prudent person upon in-

quiry as to the fact of said conveyance, or of any claim

of interest in the land by the grantee therein. And

under such circumstances, the purchaser of the property

at the trustee's sale under the deed of trust is protected

against such prior deed, notwithstanding at the time he

purchased he had knowledge that the grantee under the
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erty. The court said, at page 129:

'That the deed of H. C. Leffingwell ta the defend-

ant, although delivered prior to the making and de-

livery of the trust deed to the Modesta Savings

Bank, was not recorded until after the delivery of

said trust deed to said bank, that the bank, at the

time it received the trust deed, was wholly ignorant

of the existence of th.e deed to defendant or of facts

which would put it as- a prudent person upon inquiry

as to the fact of said conveyance or of any claim of

interest by defendant in the land, and that said bank

was, therefore, a bona fide encumbrancer for vakie,

are well-established facts in the case, the trial court

having upon sufficieat evidence so found. It fol-

lows,, therefore, as a proposition of law, that the

deed of H. C. Leffingwell to the appellant is void as

to the bank. (Civ. Code, Sees. 1214, 1215.) This,

under the sections of the Civil Cod'e just named, is

determinative of this appeal, for the plaintiff is poro-

tected by aad sheltered undier the bona iides af tke

savings bank. Therefore, whether platiutiff hmught

the property with notice of facts which^ if followed

up by. hdm,. were sufficient to have invested him

with knowledge of the fact of the conveyance of an

interest in the land to the defendant prior in date

to the purchase by him, or whether he had acttiul

knowledge of that fact, is wholly tmimportant aivd

immaie^riai Logan v. Eva, 144 Pa. 312 (22 Atl.

757) ; Martin v. Jackson, 27 Pa, St. 504; Keyser v.

Clifton, (Tex. Civ.), 50 S. W. 957.) * * * The
court in that case (Martin v. Jackson, 27 Pa. St.

504, 67 Am. Dec. 489) further said:

Tt must be borne in mind that the rule which

protects a purchaser with notice is not the outcome
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oifi a tender regard' for hitn. It is the logical se-

qitaentce' ®i the doctrine that a b.ona fide purchaser,

without notice of a secret equity, takes a title un-

affected by it.. // such a purchaser could only pass

his title to persons ignorant of the truest,, the market

value of his property would he depreciated by the

restriction, and his enjoyment of it would he very

mu>ch impaired. Hence the law declares that the

knowledge of his vendee is not in the zvay of the

transmissiQm of his title, untrammekd by the trust/

In Keyser v. Clifton. (Tex. Civ.), 50 S. W. 957,

it is held that 'the bona tides of the mortgagee as

to the title passes to the purchaser at the foreclosure

sale, regardless of the knowledge of the latter/

Counsel for the appellant insists that the rule

enunciated in the above cases has never been and is

not now the ruk in California, and in support of his

position cites the cases of Eversdon v. Mayhew, 65

Cal. m^ (3 Pac. 641), and Kenniff v. Caulfield, 140

CaL 34 {73 Pac. 803). Those cases, as to the facts,,

are wholly different from this, and they merely deal

with and apply the well-settled rule, that one who
takes a conveyance of real property with notice of

a prior equity or title of another in or to such prop-

erty acquires no title thereto or acquires the property

subject to the prior equity or interest of which he

had knowledge or notice when he received the con-

veyance. The cases are not in point here.

That the rule applied in the cases first above re-

ferred to is the California rule is clear from the pro-

visions of section 1214 of the Civil Code. More-

over, the rule is so just and sound in principle that

it ought to be the rule of decision in every jurisdic-

tion in cases whose facts are analogous to those of

the instant case." (Italics ours.)
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It is thus apparent from the foregoing case that even

if Gill had actual notice of the equity of the Frances In-

vestment Company, it would not affect his title if his im-

mediate grantor, Jasper Thomason, was a bona iide pur-

chaser. It is true that in the final decree the court found

"that said defendants, H. F. Davis and Jasper Thom-

ason, together with the defendants, Friend J. Austin and

Lettie M. Austin and Meryle T. Davis, committed all

and singular the frauds charged against them in said

bill of complaint" [Tr. p. 247] ; but we have searched

the record in vain for any evidence to support this

finding against Jasper Thomason. True it is that he is

the father of Meryle T. Davis and Meryle T. Davis is

the wife of H. F. Davis, the attorney who brought the

Torrens proceeding. She was charged with making a

false affidavit of service in that proceeding, but on the

witness stand she reiterated that the facts set forth in

that affidavit of service were true. [Tr. p. 497.] The

witness stated:

"I have examined this affidavit that I prepared since

this present litigation was started; in your office, Mr.

Morton. You showed me a certified copy of it. I recall

that I did make affidavit in the Torrens title proceeding

in relation to the mailing of certain papers. What I

stated in that affidavit was true."

The mere relationship existing between Jasper Thom-

ason, Meryle T. Davis and her husband creates no pre-

sumption of fraud against Gills' grantor, Jasper Thom-

ason. Plaintiff failed to make any showing that Jasper

Thomason was not a bona iide purchaser, for value, and

the regularity and bcma fides of the transfer of the land
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to him therefore would be presumed. (C. C. P., Sec.

1963).

The presumptions under that section are as follows:

Subdiv. 1, that a person is innocent of wrong; Subdiv.

19, that private transactions have been fair and regular;

Subdiv. 23, that the law has been obeyed; and Subdiv.

39, that there was a good and sufficient consideration for

a written contract.

These presumptions are, of course, disputable ones, but

as we have stated, there is no evidence in the record to

support the finding of the court of any frauds commit-

ted by Jasper Thomason and it is therefore insisted that

the rule enunciated in the Foulger case would protect

Gill even if we were to go further than the court below

and charge him with actual notice of plaintiff's un-

recorded assignment.

In Hawke v. California Realty etc, Co., 28 Cal. App.

2)77 y it was said, at page 388:

"Even if it could justly be said of the testimony

presented by her that it was sufficient to create a

suspicion that the land in question was embarrassed

by some pre-existing equity, still this would not be

enough to establish the fact of notice, or, what

amounts to the same thing, sufficient to put a subse-

quent purchaser, mortgagee, or trustee upon inquiry

as to the prior right. As was said by Lord Hard-

wicke, in Mine v. Dodd, 2 Atk. 276, (26 Eng. Re-

print, 569), and approved by Judge Story, in Flagg

V. Mann., et al., 2 Sumn. 551 (Fed. Cas. No. 4847),

'there ought to be clear, undoubted notice, and sus-

picion of notice, though a strong suspicion, is not

sufficient to justify the court in breaking in upon the

legal rights of the purchaser/ And *a purchaser is
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not bound to take heed of vague rumors, hearsay

statements, and the like.' (See Pomeroy's Equity

Jurisprudence, Sees. 597 and 602; Jackson v. Given,

8 Johns (N. Y.) 137, 140 (5 Am. Dec. 328) ; Miller

V. Fraley, 23 Ark. 735; Foust v. Moorman, 2 Ind.

17; Evans v. David, 98 Mo. 405 (11 S. W. 975);

Crossen v. Oliver, Z7 Or. 514 (61 Pac. 885); Green

V. Morgan (N. J. Eq.), 21 Atl. 857; Huff v. Sweet-

ser, 8 Cal. App. 689 (97 Pac. 705); Vassault v.

Austin, 36 Cal. 691, 698; Tarke v. Bingham, 123

Cal. 163, 166 (55 Pac. 759); Prouty v. Devin, 118

Cal. 255, 261 (50 Pac. 380); Wilkerson v. Thorp,

128 Cal. 222, 224 (60 Pac. 679) ; Rogers v. Wiley,

14 111. 65 (56 Am. Dec. 491)." (Italics ours.)

Section 18 of the Civil Code provides that:

"Notice is: 1. Actual—which consists in express

information of a fact; or,

2. Constructive—which is imputed by law."

Section 19 provides that:

"Every person who has actual notice of circum-

stances sufficient to put a prudent man upon inquiry

as to a particular fact, has constructive notice of the

fact itself in all cases in which, by prosecuting such

inquiry, he might have learned such fact."

It has also been held, in California, in Wilkerson v.

Thorpe, 128 Cal. 221, that "the true ground in all cases

for determining the question of notice is that in itself

it is a species of fraud; takes away the bona fides of the

purchaser and puts him in mala fides/'

In Mesmer v. Uharriett, 174 Cal. 110, it was held that

a purchaser of land for value takes subject only to in-

terests in the land of which he has actiml notice, or which

appear of record. The court said:
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"We do not think that they (the purchasers) were

bound to examine the records affecting the various

other parcels adjoining plaintiff's land, or those par-

cels themselves, in order to ascertain whether the

plaintiff had an outlet over any of these. They were

entitled to rest upon the want of any record, show-

ing affirmatively that a right-of-way existed. * * *"

(Italics ours.)

In Prewitt v. Sunnymead Orchard Company, 189 Cal.

723, it was held that a purchaser of corporation stock

is not charged with constructive notice of what the

books of the corporation contain, as there was no duty

imposed upon her by law to examine them, and she had

no actual knowledge of circumstances which would lead

her to examine the books.

In Highland Park Investment Co. v. List, 42 Cal. App.

752, it was held that where no duty is imposed upon one

to make inquiry and where under the circumstances "a

prudent man" would not be put upon inquiry the mere

fact that means of knowledge are open and one does not

avail himself of them does not charge him with con-

structive notice of such facts. The circumstances must

be such as to impose a duty to inquire and the failure to

make inquiry a negligent omission.

As to Gill's Notice.

The trial court considered that: .

"The mere fact of a default being suffered under the

circumstances shown, with the amount involved, was suf-

ficient to excite a reasonably prudent man's curiosity as

to the propriety of the default had. The default rested

upon the single affidavit of a private citizen respecting
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an asserted service had in a foreign state on a corpora-

tion. Corporations do not normally suffer defaults in

litigation over notes given and trust deeds held, as for

$55,000 indebtedness." [Excerpt from opinion, Tr. p.

239.]

While it was not shown that Gill actually knew the

contents of the petition for registration or the fact that

by the decree in such Torrens proceedings, the $55,000

trust deed had been nullified, the trial court took the view

that he was at least presumed to have such knowledge

and that with a perfect judgment of a court of general

jurisdiction before him it was his duty to ascertain from

the defaulting defendant why it was that a default was

suffered. This would appear to be stretching the doctrine

of notice beyond anything which we have been able to

find in the cases. A judgment by default is undoubtedly

as effective as one based upon a contest, and Gill, if he

had personally inspected this judgment and understood

its significance, would have been justified in giving it its

face value. Considering the subject from a practical

standpoint, it is not to be supposed that Mr. Gill made

any personal examination of the record, nor that he knew

that there had been a $55,000 trust deed set aside in the

Torrens proceeding nor that the judgment of the court

to that effect was based upon technical compliance with

the Torrens title procedure. But assuming that he must

be held to have done these things notwithstanding the

fact that the Torrens decree is of itself the very begin-

ning of a title which the law makes sacred, we ask to

what a further investigation would have led the investi-

gator.'^ The Delta Land and Water Company, the de-

faulting defendant, was nut a necessary party to the
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proceeding, as Gill would have been advised if he had

sought counsel on the question. If the Austins charged

that company with fraud and the defendant chose not

to contest the charge, there would have been nothing

extraordinary about the default. Why should one deal-

ing with the title take the trouble to make inquiry of an

unnecessary party as to his reason for deciding not to

contest such a charge? The suggestion that there was

occasion to question the default judgment because it

"rested upon a single affidavit of a private citizen re-

specting an asserted service had in a foreign state upon

a corporation* would seem also to be far fetched. While

the learned trial judge was in error as to the evidence

upon which the default was based (as we will herein-

after show), yet, assuming that he was correct, he over-

looked the fact that default judgments are almost always

based upon either an unsworn certificate of a sheriff that

he has made the service or the affidavit of a single indi-

vidual, a private citizen. There was therefore nothing

extraordinary in this circumstance.

But as a matter of fact, as shown by the record, there

was an affidavit on file additional to the one concerning

the delivery of a copy of the summons personally to an

officer of the company—that made by Meryle T. Davis,

who swore that she had mailed a copy of the notice to

the company (as provided by Section 12 of the Torrens

Act, Subdivision 3). So that it is apparent that the de-

fault rested upon two affidavits, and not upon one alone.

Meryle T. Davis was called as a witness [Tr. pp. 497,

498] and testified that her affidavit of mailing was true.

Her testimony was not shaken. The dehvery of sum-

mons to an officer of the defendant personally was there-
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fore gratuitous, and in so far as the record goes it would

indicate unusual caution upon the part of the petitioners

in their efforts to bring in all parties.

There was also an affidavit on file showing the service

of process on the People's Abstract and Title Company

which was regular upon its face.

The trial court therefore in effect held that notwith-

standing the fact that a Superior judge had heard the

evidence, examined the record, and had entered a decree

establishing the title, it was the duty of one negotiating

for the purchase of the land to make an independent in-

vestigation to ascertain whether the court had been de-

ceived or imposed upon in the showing made before it as

the basis for the decree. Over the signature of Franklin

J. Cole, judge of the Superior Court, there appears in the

decree the recital that:

"After a full consideration thereof and upon the

proofs, exhibits and testimony of the petitioners and wit-

nesses the court finds and decrees:"

(Here follows express findings of due notice that all

persons known and unknown interested in the land had

been duly and properly served with notice of the filing of

the petition; that the time for appearance had expired;

that all such persons were properly before the court; and

as to those who had made default that the allegations of

the petition were taken as confessed and true ;that both

oral and written evidence was offered in support of the

allegations of the petition which are found to be true.)

If the fact that the Delta Land and Water Company

and the People's Abstract and Title Company made de-

fault was a suspicious circumstance, why was it that the
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ated thereby to order a further investigation? If the

facts before the Superior Court were not sufficient to

excite suspicion in the mind of the judge, then it is not

natural that a layman would accept the solemn declara-

tion of the record over the signature of the judge as suf-

ficient to allay any possible curiosity or suspicion which

might have arisen in his mind?

It may be added that it is intimated in the record [Tr.

p. 542] that the Delta Land and Water Company had

been involved in as many as seventy-two fraud actions

brought by various purchasers of its lands in Utah, and

regardless of the merits of these charges, if an investi-

gation of the reason for the failure of the Delta Land

and Water Company to appear in the proceeding had

been prosecuted is it not probable that the investigator

would have stopped when he discovered the pendency of

so many similar charges?

The trial court also held that the question of the loss

of the water stock "ought to have been sufficient to have

aroused the curiosity of defendant Gill." In the mem-

orandum opinion accompanying the final decree, it is

said that the loss of this water stock, coupled with an

inspection of the record in the Torrens proceeding, was

sufficient to put Gill upon notice and should have moved

him to further inquiry.

This, it seems to us, would at most arouse merely a

"suspicion" which, under the authorities we have quoted,

is not sufficient to charge one with notice. It is a matter

of common knowledge that stock certificates are fre-

quently lost and the way in which this stock certificate
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was replaced by Gill by his purchasing stock represented

by certificate #149 at a delinquent sale from the water

company indicates the trivial character of this feature

of the transaction.

The record regarding this water stock matter is rather

difficult to follow, but it appears from Gill's testimony

[Tr. p. 360] that he believed the statements that Mr.

Thomason and Mr. Davis made to him regarding the

replacing of the water stock and even went to the trouble

of taking a written guaranty from Thomason that this

water stock would be delivered within a reasonable time.

Thomason also agreed to institute a suit for the purpose

of recovering the stock, if necessary. [Tr. Plaintiff's

Ex. 2-M, p. 362.]

Gill testified [Tr. p. 360]

:

"A. When we came to transfer the property, on the

160 there was a $6,000.00 mortgage against it held by

the Pacific Mutual, and they held the water stock, and

Mr. Thomason and Mr. Davis were to authorize them

to send the water stock to Imperial Water Company No.

3 and have it transferred to myself and my wife with

the Pacific Mutual as pledgee. Then I asked him for

the water stock on the other 160 which was not sup-

posed to have any mortgage on it, and they said they

had lost it, but that they would get the water stock for

me or save me any expense in having a new water stock

certificate issued; and at that time Mr. Davis dwelt

very strongly on the fact that the water anyhow was

appurtenant to the land and that it didn't make any dif-

ference whether the stock was lost as far as getting

water delivered to the land was concerned."

It is apparent throughout Gill's testimony regarding

this water stock matter that he believed that the water
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stock was appurtenant to the land and that he felt that

it didn't make any great difference whether the certificate

was lost or not, as its replacement was a mere formality,

and he could always purchase additional stock, if neces-

sary.

Gill testified [Tr. p. 364]

:

"I don't believe I had any deals down there that it

wasn't understood they were to have the full water right

with the land. That understanding was embodied in

writing on all occasions. As a rule you know whether

the land is in cultivation or not, and if it is in cultiva-

tion you know it has water stock. I have never gone to

the trouble of calling for a stipulation that I should get

the water or the water stock. I may have had deals

where that would be mentioned in the stipulation or

agreement. I don't know any reason why it shouldn't

be mentioned and still it might be omitted. I knew that

water stock in order to be transferred had to be trans-

ferred on the books of the company. I have had long

experience with Imperial Water Company No. 3 and

other water companies in that regard. I did not know

that the by-laws of Imperial Water Company No. 3 rel-

ative to the transfer of stock had been recorded in the

office of the county recorder of Imperial county. I never

examined those by-laws. I knew that the practice was

that you submitted your certificate of stock properly en-

dorsed and that they issued a certificate.

Q. What discussion did you have with Jasper Thom-
ason relative to the water stock prior to the time that he

delivered to you the letter of February 9th, 1918?

A. I didn't have any discussion with him, but I pre-

sume it was on that date that he told me that the water

stock had been misplaced and he would have to find it

or get it and that he would give me a contract as to

that."
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The record shozvs that Gill purchased the water stock

at delinquent sale far the sum of $15225. [Plaintiffs

Ex. 1-Q, Tr. p. 308.] On a deal involving $37,500.00 an

item of $152.25 protected by the written guaranty of the

seller (Thomason) to the buyer (Gill) would seem to be

a matter of small moment.

It will also be observed that Gill did not acquire this

water stock until August, 1918, and the action was in-

stituted in February, 1918, so that the manner in which

Gill obtained this water stock would, under the question

of notice, revolve entirely about the fact that at the time

Gill purchased the property the certificate for the water

stock was missing. There can be no argument advanced

as to Gill's subsequent acquisition of this stock after the

suit had been instituted as bearing in any way upon the

acquisition of the land and, for that reason, a great deal

of the testimony of Mr. Scott, secretary of the Imperial

Water Company #3, and the exhibits identified and in-

troduced through him, though not objected to, are imma-

terial. In brief, this entire question resolves itself into

the query: Would a reasonably prudent man be put on

inquiry as to an infirmity in the title to land if in his

purchase in the Imperial Valley a certificate for part of

the water stock, of nominal value, was missing at the

time of the purchase, the seller representing and entering

into a guaranty that the certificate would be replaced?

Although the good faith of appellants in their failure

to prosecute an investigation to ferret out possible in-

firmity in the title was not impugned by the trial court,

we believe that a careful consideration of the ground

suggested by the learned trial judge as sufficient to put
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a prudent person upon further inquiry will satisfy this

court that the trial court erred in attributing to certain

features of the evidence the importance given them in

that respect. This court may determine the effect of

such knowledge as was brought home to Gill with the

same facility as the trial court, and it is our under-

standing that the effect of the appeal is really to afford

a trial de novo on the record.

Unkle V. Wills, 281 Fed. 29;

U. S. V. Grass Creek Oil and Gas Co., 236 Fed.

481;

Presidio Mining Co. v. Overton, 270 Fed. 390;

L. A. Waterman Co. v. Trow etc. Co., 261 Fed.

991.

And as the findings of the trial court are not con-

clusive upon this court (Waterloo Mining Co. v. Doe,

82 Fed. 51, Carson v. Combe, 86 Fed. 210) we will ask

the court to review one other reason of the trial court

for holding that Gill was charged with notice.

In the memorandum opinion it is said:

*'The attitude of Austin, whom he (Gill) had

known as the owner and possessor of the property

for some years and whom he met on the street of

Calipatria while he was considering the purchase of

the property, was in itself sufficient in my judgment,

if the transaction occurred just as told by Gill, to

arouse the suspicions of a reasonably prudent man."

There is nothing in the evidence to show that Gill had

known Austin some years or that he had known him as

the owner and possessor of the land.



-98-

Gill's evidence regarding his meeting Austin is as fol-

lows [Tr. p. 337] :

"Q. You are quite clear that prior to the time you

received this letter from Mr. Harper, the letter being

dated January 23, (1918), that you knew nothing about

this property. A. No, sir.

Q. You never had been on it. A. No, sir.

Q. You had never heard of it or knew anything

about it? A. Oh, I had driven by the place.

O. But you didn't know it? A. No, sir.

Q. You didn't know who owned it? A. No, sir.

Q. You didn't know who was supposed to own it?

A. I don't know that I did. I never had occasion to

—

Q. Mr. Gill, when you received the first letter from

Mr. Harper did you know the property or anything about

it, or was it a new proposition to you? A. I knew it in

a general way because I had driven by it. I used to

drive by it going out to this first ranch I had west of

Calipatria.

Q. Did you know who the owner of it was, or who

—

A. I may have known it was a man by the name of

Austin. I wouldn't say positively.

Q. Didn't you know the property was known as the

Austin ranch? A. Well he called my attention to that.

Q. Did you not know prior to receiving the first let-

ter from Harper that the property was known around

Calipatria as the Austin ranch? A. I think I knew

that the man's name was Austin that owned it, yes, sir."

And on page 340, Mr. Gill continues:

"Q. Had you met Friend J. Austin? A. At the

time I was down to look at the ranch Mr. Harper spoke

to me and said, 'There is Mr. Austin across the street.'

Q. That was the first time you were down there?

A. Yes, sir.
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Q. And what happened in that connection? A. I

went over and introduced myself to him and I said, *You

used to own this ranch up here?* He says he did and

I says 'How do you figure? Is it a pretty good ranch,

Mr. Austin?' *0h,' he says, *Yes, I think it is a pretty

fair ranch/

Q. Did he say anything else? A. No. He seemed

to be kind of—or he didn't want to talk so I didn't

push him any further.

O. That is the first time you met Austin^ A. Yes,

sir.

Q. Did you ever meet Austin again? A. Yes, after

I had bought the ranch.

Q. Didn't you meet Austin on some other occasion,

prior to your purchasing the ranch? A. No; that is

the only time I ever saw him.

Q. You are quite clear about that? A. Yes, sir.

Harper's letter [Plaintiff's Ex. 2-F, Tr. p. 328] written

to Gill January 23, 1918, stated: "I have just listed for

sale the Austin ranch.' ' And this was the first knowledge

that Gill had had of it.

It would seem, therefore, that the trial court had an

erroneous impression of the "attitude" of Austin, as

Gill's testimony clearly shows that at most he had only

known of this property as *'the Aiisti\n, ranch'' and, in

fact, had never met Austin up to the time that Mr.

Harper had written him regarding th? sale of the prop-

erty and had gone down to look at it and saw Austin on

the street.

Gill's testimony continues [Tr. p. 343]

:

"Q. Did Mr. Harper tell you that Davis represented

Austin in the matter? A. No.

Q. Did he mention Austin's name? A. Nothing

other than it was the old Austin ranch.
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Q. He said it was the old Austin ranch? A. Yes.

Q. Did he say Austin had recently sold it to Thoma-
son? A. I don't recall whether he said recently or

not but he said Austin had sold it to this man. At that

time I didn't know what the man's name was.

Q. To the man in Anaheim? A. To this man in

Anaheim.

Q. Did he tell you that man was Davis's father-in-

law? A. No, he didn't.

Q. Isn't it a fact he told you that Austin had re-

cently sold the ranch? A. I don't recall that he did.

Q. Would you say that he didn't? A. I wouldn't

say definitely that he didn't.

Q. You wouldn't say definitely that he didn't? A.

No; I don't recall."

And on page 350, Gill continues:

"I did not ask him (Austin) why he had sold the

ranch. It didn't occur to me to ask him why. I did not

ask him whether he had made money on the ranch while

he owned it."

On page 365 appears Gill's testimony that Mr. Harper

had represented to him that Thomason was a man of

considerable means and that at the time he received the

letter from Thomason dated February 9, 1918, guarantee-

ing the water stock, he learned that Thomason was Davis'

father-in-law.

Again on page 398, Gill continues:

"A. Mr. Thomason was represented to me as being

a very well-to-do man, a man of means, and a responsible

man in this community.

Q. Was Mr. Thomason doing anything but merely

assigning this certificate of title to you? A. That is

all.
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Q. Who represented Mr. Thomason to you as being

a man of means, and as being a substantial man in this

community? A. Mr. Harper.

Q. Mr. Harper was representing Mr. Thomason and

Mr. Davis? A, Representing me, in fact, he collected

a commission off both of us."

None of this testimony of Mr. Gill's was contradicted

or shaken in the slightest.

We respectfully urge, therefore, that each and all

of the facts and circumstances which influenced the trial

judge to deny appellants the position of innocent pur-

chasers upon analysis fail to show any want of caution

whatsoever upon the part of Mr. Gill; nor does it appear

that he failed to proceed in the matter as would an

ordinarily prudent man. It must be remembered, in con-

sidering this question, that Gill at all times was acting

in good faith. The fact that he paid full value for the

property indicates that no advantage accrued to him by

reason of any hidden infirmity in the title. While we

take the position that even gross carelessness upon his

part would not justify the court under the authorities

in subjecting his land to this trust deed indebtedness,

when the record is scrutinized it would appear that Gill

was not guilty of even ordinary carelessness. It must also

be borne in mind, in considering the question of negligence

on the part of Gill, that the advocates of the Torrens

Title system have vested it in the popular mind with a

peculiar sanctity, and that the average person is justified

in accepting a Torrens certificate at its face value. The

intricacies of the procedure under the Torrens Title Act

do not bother any one but the petitioner who procures

the original registration, and the argument of those who
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have brought about the legislation has been that trans-

fers of title are thereby simplified. These considera-

tions have a material bearing upon the mental attitude

of one dealing with registered land, and also have weight

when there is occasion to determine whether one has

acted prudently or not in accepting a Torrens title at

its face value.

The courts should not, therefore, lightly deprive a

person of his property for his reliance upon a title such

as was offered appellants. The learned trial judge was

not unaware of the protection which the law affords

an innocent purchaser, for he said in his opinion, [Tr.

p. 238]

:

"I recognize the fact that the position of an innocent

purchaser for value in good faith, without notice, is

that of one who occupies the highest equity known to the

law."

The Beneficiary and Its Assignees Are Bound by the

Judgment Taken Against the Trustee in the Tor-

rens Proceedings.

This question was alluded to in our prior discussion

as to jurisdiction of the federal courts; maintaining that

the trustee was the only proper and necessary party.

The matter is also of importance, however, in that if

the trustee suffers a judgment against it annulling the

trust deed the beneficiary would also be bound by such

judgment, except in the case of the fraud of the trus-

tee.

It is true, as heretofore stated, that the plaintiff below

pleaded the fraud of the trustee, but at the trial it ap-

peared that long prior thereto it had come to the con-
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clusion that the trustee had been guilty of no fraud

against it. [Testimony of William Story, Jr., attorney

for plaintiff, Tr. p. 783.]

A second point growing out of the same matter is

the fact that neither the trustee nor the beneficiary

made any effort to set aside the alleged fraudulent judg-

ment in the Torrens proceeding; nor did the beneficiary,

or its assignees, call upon the trustee to protect the

trust in that proceeding.

In California the general rule is that trustees and

their cesttiis que trust are regarded as so independent

that proceedings against one have no effect upon the

other. (Shay v. McNmnm'a, 54 Cal. 169.) But where

the action is such that the trustee is considered the rep-

resentative of the beneficiaries they are bound by the

judgment though not actually parties. And this is

true of actions by a trustee to foreclose a mortgage or

trust deed or actions against him to annul the trust.

Thus in Watkin\s v. Bryant, 91 Cal. 492, a case very

similar to the instant case, it was held that a judgment

cancelling a deed of trust is not void as against the

beneficiary or his assignees who were not named or

described in the deed of trust and were not parties to

the action to set it aside. That an action to set aside

or annul a deed of trust may be maintained against

a trustee without the presence of the beneficiaries, and

especially so when the beneficiaries consist of many

holders of negotiable paper not named in the deed. The

action to set aside the trust deed was based upon the

ground of the fraudulent default of the trustee. The

court said at page 503:



—104—

"It is contended, however, for the appellant that

the decree cancelling the deed of trust, etc., was

absolutely void as to this plaintiff, as he was not

a party to the suit in which that decree was rend-

ered. The answer to this is, that although not

named as a party to that action, he was represented

therein by the trustee, Davis. Says Mr. Pomeroy, in

his work on Remedies and Remedial Rights, sec-

tion 357: 'There is a broad distinction between

the case of an action brought in opposition to the

trust to set aside the deed or other instrument by

which it was created, and to procure it to be de-

clared a nullity, and that of an action brought in

furtherance of the trust to enforce its provisions,

to establish it as valid, or to procure it to be wound

up and settled. In the first case, the suit may be

maintained without the presence of the beneficiaries,

since the trustees represent them all, and defend

them.' This, as an exception to the general rule,

applies to the case at bar; and seems to be well

supported by the following and other authorities

:

Kerrison v. Stewart, 93 U. S. 155; Corcoran v.

Chesapeake etc. Canal Co., 94 U. S. 744; Ramd v.

Walker, 117 U. S. 344; Richer v. Jerome, 123 U.

S. 246; Union R. R. Co. v. Dull, 124 U. S. 173;

Rogers v. Rogers, 3 Paige, 378; Winslow v. Min-

nesota etc. R. R. Co., 4 Minn. 313; 77 Am. Dec.

519; Paul v. Fulton, 25 Mo. 156; Bank of British

North America v. Suydam, 6 How. Pr. 379; Mitchell

V. Bank of St. Paul, 7 Minn. 252; Jones on Mort-

gages, 1399; Code of Civ. Proc, Sec. 369; Chew v.

Brumagen, 80 U. S. 497.

Admitting that in a case of this kind the benefici-

aries would have been proper parties, and also that

in case they were not made parties it was the duty

of the trustee to notify them of the pendency of



-105-

the suit, yet it does not appear in this case that

either the trustee, Davis, or the plaintiffs in the

action to annul the trust deed, knew, or had the

means of ascertaining, who were the beneficiaries.

The deed of trust did not name nor describe any one

of them."

In Glide v. Dwyer, ^Z Cal. 477, trustees had fore-

closed and sold the granted premises under the terms

of the trust. The beneficiaries brought an action al-

leging fraud of the trustees in the proceedings. The

court said, at page 486:

"That action was brought and prosecuted by and

in the name of the trustees, for the benefit of the

beneficiaries under the trust, whosoever they might

be, as the statute expressly provides may be done.

(Code Civ. Proc, Sec. 369.) There is no pretense

that the plaintiff or his assignor was without notice

of the pendency of that action, or of any of the

acts which are alleged to have been fraudulent or

collusive. The presumption is, that he had such

notice. Though not named as a party to the record,

he haki a right, assuming that he (plaintiff or

his assignor) was a party in interest, to have him-

self made a party to the record by intervention or

motion at any stage of the proceedings. But he pre-

ferred to let the whole matter be conducted by

his trustees. Though not a party to the record, he

was privy, if he was the holder of any of these

trust-mortgage notes, and is estopped by that de-

cree unless there was fraud of which he had no

notice, or was not by law charged with notice; and

it is not pretended in the complaint that such was

the fact. (See Freeman on Judgments, Sec. 181;

Pomeroy's Remedies and Remedial Rights, Sec. 400;

Robbins v. City of Chicago, 4 Wall, 547; Castle v.

Noyes, 14 N. Y. 632.)" (Italics ours.)
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The federal rule is similar to the California rule, as

will be noted from the cases cited from the U. S. Su-

preme Court in the Watkins case above.

In other words, under the facts of the case at bar

the plaintiff as an assignee through another assignee of

the beneficiary under the trust deed is bound by the

judgment in the Torrens proceedings taken against the

trustee; and particularly so in that having knowledge of

such proceedings it did nothing. As was said in the

Glide case, it had a right to be made a party to the record

in the Torrens proceedings by intervention or motion, but

preferred to let the whole matter be conducted by its

trustee.

In conclusion, we submit that the decision of the trial

court annulling the judgment in the Torrens proceeding

was erroneous and should be reversed.

Respectfully submitted,

Joe Crail,

Harold C. Morton,

f. von schrader^

Barker & Keithly,

Donald Barker,

Harry A. Keithly,

Attorneys for Appellants, Thonias Edwin Gill and

Myla> Ritzinger Gill.
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May it please the court:

RESTATEMENT OF THE CASE.

We regret to be obliged to differ with counsel as to

matters of fact, but we regard their statement of the

case as being altogether inadequate to present the ques-

tions involved in this appeal, and we must challenge the

correctness of a number of assertions made by them as

statements of fact. It will not, however, be necessary

to review in detail each of the numerous cases, statutory

provisions, and text excerpts relied upon in appellants'

brief. Many of them are doubtless not subject to crit-

icism, but most of them have little, if any, bearing upon
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the questions before this court, and some of them sup-

port the decree under review.

An outHne of the positions to be taken by appellee will,

we believe, serve to clarify the issues.

Federal Jurisdiction.

The general rule relied upon by appellants that the

trustee of an active trust is an indispensable party plain-

tiff in a suit to foreclose a trust deed, has no application

where the trusteeship is vacant, or where the real con-

troversy in the suit is between the beneficiaries of the

trust and the trustee will not be inequitably affected by

the decree, or where the trustee has a mere naked legal

title, or where the trustee is hostile to the plaintiff. (1)

In the case at bar the Abstract Company had been fore-

closed by the decree in the registration proceeding, to

which it had been a party, and the present litigation

was not to set aside that decree, but to strip the Austins

and Belfords and their successors of the inequitable ad-

vantages they enjoyed from the decree. No relief was

asked against the Abstract Company. (2) The only con-

troversy in the case, insofar as the property acquired by

appellants was concerned, was as to whether or not the

decree of registration had been obtained by fraud. To

that controversy the Abstract Company was an outsider

unless it was connected with the fraud, either by neglect

of duty or overt act, in which event it was merely a

proper party defendant. The trust indenture imposed no

duty on the Abstract Company to bring or defend suits,

or even to reconvey the property on payment of the debt

secured, its only obligation being to sell upon default after

being required so to do by the holder of the note, and
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after first being indemnified against loss. [Tr. pp. 11,

17-18.] Indeed, the trust indenture by its very terms

contemplates that a suit to foreclose may be brought by

the holder of the note, and not the trustee. [Tr. p. 16.]

Having established the fraud, appellee was entitled, as

a matter of course, to have its security sold, either by the

appointment of a new trustee and the exercise of the

power of sale in the trust indenture, or by a court com-

missioner without the intervention of a trustee. The

latter course was followed here. (3) Under California

law a trust deed given as security stands on a different

basis than a trust mortgage in the jurisdictions in which

the cases relied upon by appellants were decided. In

those jurisdictions, as shown by the cases relied on by

appellants, the trustee acquires full legal title. In Holly-

wood Lumber Co. v. Love, 155 Cal. 270, 273, it is

said, referring to a trust deed given as security: "It

is practically and substantially only a mortgage with

power of sale." In Craft Co. v. Brian, 6 Cal. Unrep.

923, 68 Pac. 1020, the Supreme Court of California said:

"The passing of the legal title in such a case is mostly

ideal. It is deemed to have passed only for the purpose

of enabling the trustee to convey a title. In all other

respects the title remains in the trustor." In Sacra-

mento Bank v. Alcorn, 121 Cal. 379, 384, it was said:

"Such a trust has all the characteristics of a power in

trust." In other words, in California a person named

as trustee in a deed of trust given as security, while

having authority to convey legal title upon sale after

default, has no legal title himself in any technical sense.

(Tiffany on Real Property, 2nd Ed., Sees. 310, 317, 333.)

(4) Despite the opinion expressed by one of the ap-
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pellee's witnesses, the Abstract Company was hostile to

the interests of appellee. It appears from the bill that

the Abstract Company was charged with grave frauds

against appellee and admitted their commission by permit-

ting a decree to be taken pro confesso. The very best

that can be said is that the Abstract Company had been

guilty of such gross neglect and supineness that it was

not a fit person to manage the present litigation, and

it was not necessary for appellee to do the vain thing

of requesting the Abstract Company to bring this suit,

especially as the trust deed gave it no power to bring

suit of any sort.

Adequacy of Remedy by Motion in the State Court.

The remedy by motion in the state court "does not ap-

pear to be coextensive with the relief which equity may

give. In any event it is not one which may be availed of

at law in the federal courts, and the test of equity juris-

diction of a federal court is the inadequacy of the remedy

on the law side of that court, and not the inadequacy of

the remedies afforded by the state courts." (Risty v.

Railway Co., 270 U. S. 378, 388.) Furthermore, the

remedy by motion was not available to appellee because

appellee was not a party to the registration proceeding.

Conclusiveness of Torrens Title and Bona Fides of

Appellants.

The Torrens law does not make the Torrens certificate

a conclusive muniment of title, but on the contrary makes

the proceedings for initial registration upon which the cer-

tificate is based and to which the certificate in terms re-

fers subject to appeal within sixty days after the entry of

decree; gives a non-resident party who has been served
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by publication in the initial proceeding the absolute right

to have the decree of registration set aside within one

year on motion, without any other showing than an

affidavit of merits; and provides that the decree shall not

be conclusive in cases of fraud to which the claimant or

"the person through whom he claims without valuable

consideration paid in good faith" is a party. (Sec. 14.)

The provisions of the law relative to the rights of bona

fide purchasers are confused and self-contradictory. The

Supreme Court of California in Follette v. Pacific Light

& Power Company, 189 Cal. 193, has held that the pro-

visions which undertake to prefer a purchaser with

knowledge or a purchaser put on inquiry, to the true

owner, must be disregarded. We shall undertake to show

that the record before this court shows the decree of

registration is not binding on appellee because ap-

pellee was knowingly and intentionally omitted as a

party defendant to the registration proceeding; that the

decree was obtained on fraudulent affidavits of service

falsely stating service on the original holder of the Austin

note; and that appellants had actual knowledge of the

outstanding interest of appellee but nevertheless ac-

quired their title under the mistaken belief that a Torrens

title was good against all comers, or if appellants did not

have such actual knowledge, they closed their eyes and

ears to sources of information and were guilty of the

grossest negligence in not acquiring it. Also, that ap-

pellants' immediate grantor, Thomason, was a party to

the original frauds.

One-Year Statute of Limitations.

Appellants did not move to dismiss the cause either on

the ground of limitations or otherwise, and they pleaded
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to the merits without specially pleading limitations. Ap-

pellants asked leave of court to amend their answer by

specially pleading the one-year statute, and the court made

its order denying their motion. They have not assigned

this order as error. Moreover, the one-year statute of

limitations is available only to bona fide purchasers for

value; and if it had been available to appellants it was

waived by their conduct in the case, including the filing

of their original answer, which was done without obtain-

ing an order of intervention. Also, the state statute of

limitations, as such, is not recognized by the federal court

sitting in equity.

Whether Appellee Bound by Service on Abstract

Company.

The beneficiary of a trust deed is a necessary party to

a Torrens proceeding, and is not bound by the decree

therein unless he was a party to the proceeding. In

general, the rights of a beneficiary of a trust cannot be

extinguished unless he is made a party to the suit or was

represented therein by the trustee. The trustee is only

authorized to represent a beneficiary when he is expressly

empowered so to do by the trust indenture, or where he

is impliedly authorized so to do by reason of the fact

that the beneficiaries are numerous. In the case at bar

the Abstract Company was neither expressly or impliedly

authorized to represent appellee in the registration pro-

ceedings.

Coming now to a fuller statement of the case.
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Appellants' Misapprehension That Most of Record Is

Irrelevant.

Appellants say:

"The record is a voluminous one, embracing 833 pages

of transcript, but the greater portion thereof relates to

matters not involved, or only indirectly involved, in the

appeal." (Br. p. 4.)

It is true that there were some twenty defendants in the

court below who are not parties to this appeal, but none

of them appeared at or participated in the final hearing.

As already indicated, there was also involved in the liti-

gation not only the parcel of land and water stock re-

lating thereto claimed by appellants (hereinafter some-

times referred to as "appellant" or "Gill"), but also the

rest of appellee's security, namely, two other parcels

of land and the water stock relating thereto, as well as

the property into which the entire security had been

converted and reconverted.

Prior to final hearing all of the defendants, other

than appellants, except the Belfords and Austins, the

original wrongdoers, had been eliminated from the con-

troversy either by decrees pro confesso, disclaimers of

interest, failure of the marshal to obtain service in case

of Mrs. Davis, or stipulations for judgment. Evidence

necessarily of a lengthy and circumstantial character was

taken at the hearing, both as to the original frauds and

Gill's knowledge or reasonable means of knowledge there-

of. This was necessary because Gill by his answer put

the allegations of the original fraud in issue, as well as

affirmatively pleading that he was a bona fide purchaser

for value without notice. Counsel apparently consider
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the evidence as to the original frauds irrelevant here,

and they have also ignored almost, if not quite all, of

the evidence bearing on Gill's notice of the frauds. The

latter class of evidence is obviously of controlling im-

portance, while the former class of evidence must be ex-

amined because of appellants' contentions that, contrary

to the determination of the trial judge who heard the

testimony and observed the demeanor of the witness on

the stand, this court should accept the testimony of Meryl

Thomason Davis, the wife and stenographer of Davis,

that her affidavit of mailing in the Torrens proceeding

was true, and should also hold that Jasper Thomason,

her father and Gill's immediate grantor, was not con-

nected with, and had no knowledge of, the original frauds.

Assertions of Appellants Made as Statements of Fact

That Will Be Controverted.

These assertions are in part as follows

:

( 1 ) The assertion that the testimony of Miss Stringer,,

the managing agent of the Delta Company in Utah, and

the testimony of Lavayea, the manager and secretary of

the Abstract Company at El Centro, is conflicting as to

whether service had been in the registration proceeding.

(App. Br. p. 9.) (2) The assertion that the appellee

here was not made a party to the action to quiet title

filed by the Austins and Belfords, the original wrong-

doers. (App. Br. p. 10.) (3) The assertion that no

record evidence of the assignment of the trust deed to

appellee was available at the time Gill made his pur-

chase. (App. Br. p. 10.) (4) The assertion that ap-

pellee, through its attorneys, knew of the pendency

of the registration proceeding prior to judgment therein.
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(App. Br. p. 11.) (5) The assertion that long prior

to the trial appellee, through its counsel, knew that

the charges of fraud against the Abstract Company were

untrue. (App. Br. p. 22.) (6) The assertion that ap-

pellants moved to dismiss the bill in the present case on

the ground of the statute of limitations. (App. Br. p.

59.) (7) The assertion that Thomason had no knowledge

of the original frauds. (App. Br. p. 86.) (8) The

assertion that the testimony of Meryl Thomason Davis as

to the truthfulness of her affidavit of mailing in the regis-

tration proceeding had not been shaken. (App. Br. p.

91.) (9) The assertion that none of Gill's testimony

favorable to himself had been contradicted or shaken in

the least. (App. Br. p. 101.) (10) The assertion that

the evidence shows without conflict that the appellants

paid full value for the property acquired by them. (App.

Br. p. 18.)

The erroneous character of the assertions relative to

the connection of Thomason with the original frauds and

his knowledge thereof, the absolute unreliability of his

daughter, Mrs. Davis, as a witness, and the facts and

circumstances showing that Gill had notice of the frauds,

can best be shown in connection with a fuller statement

of the pleadings and the evidence than is made in ap-

pellants' brief.

The incorrectness of the other assertions referred to

may be pointed out categorically. There was no incon-

sistency between the testimony of Miss Stringer and

Mr. Lavayea. The former testified that copies of papers

in the quiet title suit were left with her at the office

of the Delta Company in Utah, and that no papers in

the registration proceeding were so left. [Tr. p. 429.]
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Lavayea testified that he personally did not know whether

service on the Abstract Company at El Centro was in

the quiet title case or in the registration proceeding. [Tr.

p. 319.] It is not true that appellee was not made a

party defendant to the quiet title suit which was filed on

the same day as the registration proceeding. The con-

trary is true. [Tr. pp. 62-65, 176.] This conclusively

proves that plaintiff's interest was known to the Aus-

tins, Belfords and Davis when the registration proceed-

ing was commenced and that appellee was intentionally

omitted as a defendant in that proceeding. The assertion

that there was no record evidence of the assignment of

the trust deed available to Gill at the time he made his

purchase must be taken with qualifications. Gill did

not make his purchase until on or about February 13,

1918. Written notice of the endorsement of the note to

appellee (which, of course, carried the security) had

been on file with the Abstract Company at El Centro since

November 30, 1917 [Tr. pp. 202-203], and the suit to

quiet title, in which appellee was named as a party,

had been on file with the county clerk of Imperial county

since October 2, 1917. [Tr. p. 204.] It is not true that

appellee or its attorneys knew of the pendency of the

registration proceeding prior to judgment therein. Mr.

Story testified without qualification that neither himself

nor his clients had any such notice. The correspondence

referred to by appellants is not inconsistent with this tes-

timony. Mr. Story's letter from Salt Lake to Mr. Noland

at El Centro was general in its terms and obviously re-

ferred to the quiet title suit. Mr. Noland's letters in

response show that Mr. Noland so understood Mr. Story's

letter and that he knew nothing whatever about the regis-
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tration proceeding until he accidentally, after judgment,

learned of the proceeding. His previous search did not

disclose the pendency of the proceeding because it was

kept by the clerk in a separate register of actions. It is

not true that appellants moved to dismiss the present cause

prior to answer, or at all. The motion to dismiss was

made by other defendants, and while same was pending

appellants answered. [Tr. pp. 171-173.] It is not true

that the record shows without conflict in the evidence

that appellants paid full value for the property acquired

by them. The fact is that the evidence was in conflict on

the point, and there was substantial evidence to the fact

that appellants did not pay full value. [Tr. pp. 295, 296,

297-9, 486.]

Statement of the Pleadings and Incidental Matters.

This suit was brought by the Frances Investment

Company (a corporation under the laws of Nevada, and

a citizen and resident of that state) to enforce the col-

lection of a promissory note made by Friend J. Austin

and Lettie M. Austin, his wife, who, with numerous other

persons, are named as defendants in plaintiff's bill of

complaint, supplemental bill of complaint, and amended

supplemental bill of complaint. The note was for the

principal sum of $55,000.00, together with interest, costs

and expenses of collection, including attorney fees; was

dated Milford, Utah, January 1, 1916, and payable to

the order of the Delta Land & Water Company (a cor-

poration under the laws of Utah, and a citizen and resi-

dent of that state), to whom it was delivered in the state

of Utah, on or about the date it bears. Upon the de-

livery of the note, security was given by the makers to
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the payee, consisting of the following: (1) A trust

deed on a half section of land owned by Friend J. Austin,

and located west of and adjoining the townsite of Cali-

patria, in Imperial county, California (the People's Ab-

stract and Title Company of El Centro, California, being-

named as trustee) ; and the assignment and pledge of

300 shares of water stock, representing the water used

on said half section. (2) The transfer, pledge and de-

livery of a promissory note and mortgage theretofore

given to Austin by one Carrick, the mortgage being on

land in Imperial county, California, together with the

transfer, pledge and delivery of water stock representing

water used on said land. (3) The transfer, pledge and

delivery of a promissory note and mortgage theretofore

given to Austin by one Annie Marie Belford, the mort-

gage being on land in Imperial county, California, to-

gether with the transfer, pledge and delivery of water

stock representing water used on said land. (4) A mort-

gage on land in the state of Utah purchased by Austin

from said Delta Company, the purchase price of which

comprised the consideration for said note of $55,000.00,

except the sum of $9,000.00, which had been advanced in

money by said company to Austin.

Referring to the Austin land upon which the trust

deed was given, a certificate for 150 shares of the water

stock standing in the name of Austin was delivered to

said Delta Company. One quarter section embraced with-

in the Austin half section was subject to a mortgage for

$6,000.00 in favor of the Pacific Mutual Life Insurance

Company of this city, and 150 shares of said water stock

was pledged to and in the possession of said Pacific
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Mutual Life Insurance Company, but the equity of Aus-

tin therein was assigned to the Delta Company.

On January 2, 1917, the Delta Company, for a valuable

consideration, endorsed and delivered Austin's note to

the N. & E. J. Allen Company (a corporation under the

laws of Delaware, and a citizen and resident of that

state), and assigned the security given by Austin to

the latter corporation; and thereafter, on March 5, 1917,

the Allen Company endorsed and delivered said note to

plaintiff, and assigned said security to plaintiff. About

the same time the mortgages and water stock theretofore

delivered to the Delta Company were delivered to plaintiff.

On October 2, 1917, Austin and his wife, Belford and

his wife, and Carrick joined together and brought a

proceeding in the Superior Court of California for Im-

perial county, under the state ''Land Title Law," popu-

larly known as the "Torrens Law" (Statutes 1915, p.

1932; Deering's General Law, 1915, Act 1049), seeking

the registration of title to the three parcels of land

covered respectively by the trust ded and the two mort-

gages above referred to, free and clear of the liens of

said trust deed and mortgages. The petition for regis-

tration alleged that Austin had been induced to make his

purchase of land in Utah from the Delta Company by

reason of false representations as to the quality of said

land and the available water supply; that said note and

security were given in payment of the purchase price of

said Utah land; and that on the date of filing the petition

Austin had rescinded the contract for the purchase of the

land.

The Delta Land & Water Company was named as a

defendant in the petition for registration, along with a
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number of formal defendants, and it was alleged that no

person had any estate, claim or interest in the three par-

cels of land sought to be registered, or any of them,

"other than as stated" in said petition.

Although the transfer to plaintiff of the Austin note,

and the security therefor, was known to Messrs. Austin,

Belford and Carrick, respectively, and to Mrs. Belford,

the plaintiff company was not designated as a party in

the registration proceeding, nor was any reference made

to it, or its interest, nor was it served with process in

said proceeding.

On the day of the filing of the petition for registration,

process, consisting of a "notice of application," was is-

sued by the Superior Court, and on the following day

an order for its publication was made. The notice was

directed to the formal defendants named in the petition

for registration and the Delta Land & Water Company,

"and all other persons, known and unknown, whom it

may concern or who may claim any right, title, estate

or lien in the real property described in the petition."

[Tr. p. 60.] Thereafter affidavits were filed in said

proceeding as follows: (1) Affidavit of the printer of

the Imperial Valley News showing publication in accord-

ance with the order of court. (2) Affidavit of H. F.

Davis, the attorney for the petitioner in the proceeding,

showing service on the People's Abstract & Title Com-

pany, the trustee under the deed of trust. (3) Affidavit

of M. T. Davis (otherwise knows as Meryl Thomason

Davis), the wife of said H. F. Davis, showing the mail-

ing of the petition for registration and notice of appli-

cation to the Delta Land & Water Company at x\Iil-

ford, Utah. (4) Affidavit of one H. Fred Scott show-
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ing personal service of the petition for registration and

notice of application at Milford, Utah, on the secretary

of the Delta Land & Water Company.

Thereafter, and on December 4, 1917, the default of

the Delta Land & Water Company was entered, and

on December 10, 1917, the default of the People's Ab-

stract & Title Company was also entered. On December

13, 1917, a decree of registration was entered. The

decree recited that the matter came on for hearing on

December 7, 1917, and was continued to December 13,

1917. The decree adjudged that since the filing of the

petition for registration, the Carrick and Belford lands

had been conveyed to Austin, and ordered the registra-

tion of all three parcels in Austin in fee, free and clear

of all liens or interests other than those expressly men-

tioned. The liens of the Austin trust deed and Carrick

and Belford mortgages were not mentioned in the de-

cree. On the day of the entry of the decree, title to

the three parcels of land was registered in Austin in

the office of the registrar of titles of Imperial county,

California, in accordance with the decree, and without

notation of the liens of the trust deed and two mortgages.

Neither the petition for registration nor the decree of

registration undertook to cancel or impair the validity

of the Austin note, and neither the petition nor the

decree contained any reference to the water stock above

referred to, or any of it.

Up to about December 22, 1917, plaintiff was in en-

tire ignorance of the registration proceedings and every-

thing connected therewith. On that day it learned there

had been a registration proceeding, but not the details

thereof. Shortly after January 1, 1918, plaintiff sent
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its counsel from Salt Lake City, Utah, where it had its

principal office, to California, to investigate the registra-

tion proceeding. [Tr. p. 777 .'\ On February 15, 1918,

interest on the Austin note being in default, plaintiff

declared the note due in accordance with its terms, and

filed its bill of complaint in the United States District

Court, naming as defendants the Austins, Carrick and

Belfords, and the People's Abstract & Title Company.

The bill prayed foreclosure of the security given on the

Austin note and a deficiency judgment in the event a

deficiency should remain after the sale of said security,

alleging that the Austin note was due and unpaid, that

the decree of registration was not binding on plaintiff,

and it had been obtained by fraud, and plaintiff had meri-

torious defenses to it.

The fraud charged against the petitioners in the regis-

tration proceeding was alleged to have consisted of the

following : ( 1 ) Intentionally omitting plaintiff as a party

to the registration proceeding. (2) Filing a false affi-

davit (made by Mrs. Davis) of mailing of the petition

for registration and notice of application to the Delta

Land & Water Company, and a false affidavit of per-

sonal service thereof in the state of Utah, when in truth

and fact, no such mailing or service had been had, and

the Delta Land & Water Company was in ignorance

of said proceedings throughout their pendency. (3)

Filing on the same day that the petition for registration

was filed, and in the same court, an action to quiet title

to said three parcels of land, in which action both the

Delta Land & Water Company and plaintiff were named

as parties defendant; and praying in said suit for regis-

tration under the Torrens law, and mailing and personally
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serving in Utah summons and complaint in said action

without procuring an order for substituted service therein

(the failure to procure said order rendering said mailing

and service nugatory). (4) Collusion in the registration

proceeding between the People's Abstract & Title Com-

pany and petitioners for registration to enable petitioners

to obtain the decree of registration without notice to

plaintiff. (5) Obtaining the decree of registration with-

out notice to plaintiff.

The Austins and Belfords and Carrick joined in one

answer to plaintiff's bill of complaint filed April 1, 1918,

in which they denied knowledge of plaintiff's interest at

the time of filing the registration proceeding; denied

that the affidavits of mailing and personal service in

Utah were false, and alleged the Delta Company had

been served as set forth in said affidavits; admitted

filing of the action to quiet title, but denied fraudulent

purpose thereof, as alleged in the bill; alleged that Fran-

ces Investment Company was the alter ego of the Delta

Company; alleged the transfer for value of the Belford

and Carrick land (hereinafter referred to as parcels 1

and 2, respectively) by mesne conveyances to one Aron

and the transfer by mesne conveyances of the Austin

land (hereinafter referred to as parcel 3) to T. E.

Gill and Myla R. Gill, his wife, all on or about Feb-

ruary 13, 1918. The answer also undertook to adopt

by reference the allegations of fraud alleged against the

Delta Company in the petition for registration, and ex-

pressly admitted service of process on the People's Ab-

stract & Title Company, but denied collusion between

said company and the petitioners for registration; al-

leged that said company notified the Delta Land &
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Water Company of the pendency of the registration pro-

ceeding, and did not, itself, make a defense therein be-

cause it knew there was no defense thereto.

As already stated, the People's Abstract & Title Com-

pany did not appear in this suit, and its default was

entered.

On April 15, 1918, Thomas Edwin Gill and Myla R.

Gill, without procuring an order for intervention, served

on plaintiff an answer in which they reiterated the denials

and allegations in the answer of said Austins and Beifords

and Carrick, and undertook to allege that they were

bona fide purchasers of said parcel 3 for value without

notice of plaintiff's rights. About December 3, 1919,

plaintiff discovered that said Gills were not properly in

court, and on said date moved the court to strike from

the files the paper designated as their separate answer,

and said order was made. Thereafter, on Decmber 15.

1919, the plaintiff was given thirty days in which to file

a supplemental bill of complaint, and on January 12,

1920, an order was made extending said time. On Jan-

uary 22, 1920, plaintiff filed its supplemental bill of

complaint.

By its supplemental bill of complaint, plaintiff brought

into the case as defendants, not only said T. E, Gill

and Myla R. Gill and the beforementioned Aron, alleged

in the answer of Austins, Beifords and Carrick to bt

the transferees of the three parcels of land in question,

but also one Marlay (who was served as a fictitious

defendant and later admitted by his answer to the

amended supplemental bill of complaint that he was Aron's

principal), and numerous other persons who, exce[)t as

presently stated, were charged either as co-conspirators
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with the Austins, Belfords and Carrick, and intermedi-

aries and go-betweens in the transfers to the Gills and

Marlay, or as the fraudulent grantees of property real-

ized by the several conspirators by the transfer of the

three parcels of land above referred to, and the conver-

sions and reconversions thereof. One Wolfe was also

made a defendant and was alleged to be the grantee with

notice of mortgage of $8500.00 on parcel 1.

Among the defendants charged as co-conspirators and

intermediaries and go-betweens were H. F, Davis, the at-

torney who conducted the registration proceeding; Meryl

Thomason Davis, his wife, who prepared the papers in

said proceeding, and made the affidavit of mailing therein:

Jasper Thomason, the father of said Meryl Thomason

Davis, who became the grantee of all three parcels a few

days after the decree in registration, one J. W. Austin and

one Jesse Boyd Pilcher, the dummies of said H. F. Davis

and Jasper Thomason, who acted as accommodation

grantees and mortgagees for said Davis and Thomason.

On February 20, 1920, the defendants T. E. Gill and

Myla R. Gill joined in an answer to the supplemental

bill and filed the same. The other defendants, excepting

Jasper Thomason and Meryl Thomason Davis, filed mo-

tions to dismiss, in which, among other things, they at-

tacked the jurisdiction of the court on the ground that

diversity of citizenship was not shown by the record.

Jasper Thomason did not appear in said cause, and judg-

ment was taken against him pro confesso. The marshal's

return showed that Meryl Thomason Davis was not served

with a subpoena ad respondendum.

On April 5, 1920, plaintiff filed its amended supple-

mental bill, in which it corrected some inadvertences in
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its supplemental bill and also supplied formal and tech-

nical allegations omitted in the supplemental bill. It was

thereafter ordered by consent that the answer of the

Gills and the motions to dismiss of the other defendants

should be taken to apply to the amended supplemental

bill. The motions to dismiss were argued on November

15, 1920, at which time counsel for the Gills were per-

mitted to present arguments in support of said motions.

vSaid motions were denied by the court in a memorandum

opinion dated December 8, 1920, in which it was held

that the People's Abstract and Title Company was merely

a nominal party, and so did not affect the court's juris-

diction. [Tr. p. 224.] Thereafter, the defendants, whose

motions had been thus denied, filed their various an-

swers. Many of the allegations in the supplemental bill

and the amended supplemental bill relate to transfers of

real property that appear of record. These transactions

are shown in the diagram received in evidence as Ex-

hibit 1-a, a photostatic copy of which is annexed hereto

as Appendix I. The allegations referred to were admitted

by the several answers, but each of the answering defend-

ants denied any fraud on his own part. The answer of

the defendants Gill denied the frauds charged in connec-

tion with the registration proceeding, denied that the

various transfers of plaintiff's security and the conver-

sions and reconversions thereof "were made with any

knowledge of any rights of the plaintiff under the alleged

deed of trust and mortgage" [Tr. p. 178] ; and alleged:

"On information and belief these defendants allege that

their said grantor [Thomason] obtained title to all of said

premises by purchase in good faith for a valuable consid-

eration and without any knowledge or notice on his pan;
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of any claim of right, title or interest to said premises, or

any part thereof, on the part of plaintiff herein, or its

predecessors in interest, and without any knowledge or

notice on the part of these defendants' grantor of any of

the matters alleged in plaintiff's bill of complaint, or of

any other matters which would put them upon inquiry."

[Tr. p. 182.]

The Gills were the only defendants in court or repre-

sented by counsel at the final hearing, except that de-

fendants J. W. Austin, Wade N. Boyer and Meryl T.

Davis were in attendance as witnesses under subpoena.

Defendant H. F. Davis had fled to Mexico, and was

in that country beyond the reach of process. [Tr. p. 491.]

Defendant Jasper Thomason had successfully evaded

process and was in hiding in the mountains in Kern

county. [Tr. p. 491.] The defendant Banta was dead

and his estate had disclaimed any interest in the trans-

actions to which he had been a party. [Tr. p. 232.] Dis-

claimers were also filed by defendants H. F. Davis, Wade

N. Boyer, Leah A. Boyer, John W. Austin and Jesse

Boyd Pilcher. [Tr. p. 232.]

The allegations in the bill to the effect that plaintiff'

had meritorious defenses to the petition in the regis-

tration proceeding were not traversable. (15 R. C. L.,

Sec. 190, p. 736.)

Although the several answers attempted by reference

to adopt the allegations in the registration petition as to

the alleged fraud of the Delta Land & Water Com-

pany, such pleadings did not tender an issue, and, in-

deed, no evidence was introduced on the subject. No seri-

ous effort was made by the defendants to show the

Frances Investment Company was merely an alter ego of
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the Delta Land & Water Company, and the evidence was

clearly to the effect that the corporations were distinct, and

that the Allen Company had paid value for the Austin

paper long before Austin questioned the transaction with

the Delta Company, and indeed, Austin continued to pay

interest to the Frances Investment Company after trans-

fer to it. [Tr. pp. 658, 659.]

The Evidence in the Case.

We shall summarize the evidence, insofar as it is ma-

terial on this appeal, under the following headings:

A. Frances Investment Company was intentionally

omitted as a party to the registration proceeding, although

its interest in the real estate and its postoffice address

were known to petitioners for registration.

B. The affidavits of service in the registration pro-

ceeding were false and fraudulent, and Thomason, Gill's

immediate grantor, participated in the fraud.

C. Gill was not a bona fide purchaser for value.

Frances Investment Company Was Intentionally Omitted

as a Party to the Registration Proceeding, Although

Its Interest in the Real Estate and Its Postoffice

Address Were Known to Petitioners for Registration.

The evidence showed that at the time the petition for

registration was filed, viz., October 2, 1917, Messrs.

Austin and Carrick and Mrs. Belford, and each and all of

them, knew that the Austin note, the Austin trust deed

and the Austin water stock, the Carrick note, the Car-

rick mortgage and the Carrick water stock, and the

Belford note, the Belford mortgage and the Belford

water stock had been assigned and transferred to the



-25-

plaintiff, and they, and each of them, knew the postoffice

address of plaintiff.

On the selfsame day that the petition for registration

was filed by the Austins, Belfords and Carrick in the

Superior Court for Imperial county, by their attorney,

H. F. Davis, by the same attorney they filed an action

to quiet title to parcels 1, 2 and 3, in the same court,

in which they made the same charges of alleged fraud

against the Delta Land & Water Company, and in which

they named the Delta Land & Water Company as a de-

fendant, and also named the Frances Investment Com-

pany as a defendant, and they caused a copy of the

summons and complaint in said action to be mailed to

the Delta Company and to be delivered to it in Utah by

messenger. [Tr. p. 774.]

The correspondence between the Delta Land & Water

Company and the Frances Investment Company on the

one side, and Austins, Belfords and Carrick on the

other, shows that on May 14, 1917, four and one-half

months prior to the filing of the registration proceeding,

the Delta Land & Water Company advised Austin of

the transfer of the note and security to the Frances

Investment Company, and on July 7, 1917, three months

prior to the registration proceeding, Austin wrote the

Frances Investment Company asking for indulgence;

that on May 15, 1917, the Frances Investment Com-

pany notified Mrs. Belford of the transfer to it of the

Belford note and security, and on June 16, 1917, Belford

remitted interest on the Belford note to the Frances

Investment Company, and on June 25, 1917, the Frances

Investment Company sent its receipt for said remit-

tance to Belford; that on May 14, 1917, the Frances
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Investment Company advised Carrick of the transfer to

it of the Carrick note and security. [Exhibits 4-F,

4-G, 4-M, 4-M 2, 4-N and 4-0.]

The Affidavits of Service in the Registration Proceeding

Were False and Fraudulent, and Thomason, Gill's

Immediate Grantor, Participated in the Fraud.

Appellants do not seriously contend that appellee

was not fraudulently omitted as a party defendant to the

registration proceeding, or that the affidavit of one H.

Fred Scott in the registration proceeding of personal

service in Utah was not false. Appellee made excep-

tional efforts to locate Scott so that his testimony could

be taken at the trial, but was unable to do so. [Tr. p.

489.] Scott was not produced as a witness by appellants.

Appellants claim that the affidavit of mailing made by

Meryl T. Davis in the registration proceeding was true,

and that Mrs. Davis' testimony to that effect 'Vas not

shaken." (Br. p. 91.) Appellants also claim that they

"have searched the record in vain for any evidence to

support the findings of the court that Davis, Thomason

and Mrs. Davis committed all and singular the frauds

against them." (Br. p. 86.)

Mima Stringer, who was not in the employ of either

appellee or the Delta Company at the time of the

hearing [Tr. p. 429], but who was secretary of the Delta

Company and in charge of its office at Milford, Utah,

during the months of October and November, 1917, and

at all times during the pendency of the registration pro-

ceeding, testified that the company had never received

any papers in the registration proceeding by mail, and

that no papers in the proceeding were ever personally
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served on, or delivered to, the company in Utah; that the

only papers received by the company in any litigation

touching the Austin transactions were two copies of

summons and complaint in the suit to quiet title, one re-

ceived by mail on or about November 3, 1917, and the

other personally served at Milford, Utah, by a person

to her unknown, on or about October 1, 1917. [Tr.

p. 430.]

This testimony is, of course, in direct conflict with

Mrs. Davis' testimony, and with the statement of her

affidavit "that affiant did, on November 1, 1917, de-

posit in the postoffice at El Centro, California, postage

prepaid, in a sealed envelope, addressed to the Delta

Land & Water Company, Milford, Utah, a copy of the

within petition and notice (referring to petition and notice

in the registration proceeding)." [Tr. p. 68.]

The credibility of Mrs. Davis as a witness was a ques-

tion for the trial judge, who had the opportunity of ob-

serving her demeanor on the stand, and the trial judge

was amply justified in disbelieving her, not only because

she was the wife of Davis, and the daughter of Thom-

ason, but for many other reasons. Any page of Mrs.

Davis' testimony selected at random will show her lack

of candor. Although much of the property into which

appellee's security was converted passed through Mrs.

Davis, and some of it stood in her name at the time of

the trial [see diagram. Appendix to Brief; Tr. pp. 796-

800], she disclaimed knowledge of any of the transactions

in which she figured. [Tr. pp. 492-493.] Upon being

interrogated as to facts and circumstances which an

honest witness would have remembered, Mrs. Davis fre-

quently took refuge in the statement that she did not
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remember. Indeed, the only material matter she admitted

remembering was the alleged truthfulness in the state-

ments of her affidavit of mailing. [Tr. p. 497.] Fur-

thermore, Mrs. Davis was not only the wife of H. F.

Davis, the attorney who engineered the fraudulent reg-

istration proceeding, but she was also his stenographer

and typed the papers, not only in the registration pro-

ceeding, but in the quiet title suit used as a blind. [Tr.

p. 494.]

The finding of Thomason's participation in the frauds

is also fully supported by the evidence.

On the day following the decree of registration, all

three parcels of land constituting appellee's security

were conveyed to Thomasqn [see diagram, Appendix I],

but the water stock was not transferred to Thomason,

certificates evidencing the same being in appellee's

possession. The trust deed showed that half of the

water stock used on parcel 3, afterwards sold to Gill,

had been delivered to the Delta Company concurrently

with the execution of the trust deed, and the other half

was in the possession of the Pacific Mutual Life Insur-

ance Company. The decree of registration did not pur-

port to affect the validity of the Austin note or the se-

curity of the water stock. Thomason, nevertheless, un-

dertook to sell both the land and water stock to Gill,

representing to Gill that the water stock had been lost.

[Tr. p. 360.] Thomason also contracted with Gill to

bring a proceeding for the issuance of a new certificate

on the ground that the old certificate had been lost. [Tr.

p. 362.]

The diagram attached hereto shows twenty-seven con-

veyances of record of the three parcels of land registered,
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and the fruits and avails thereof, within the two years

following the decree of registration and the conveyance of

the three parcels to Thomason. All of these twenty-seven

conveyances, except two or three had been made after the

filing of the. original bill. It appears that as a result of

these conveyances Thomason took title to property in Ari-

zona and Imperial county and acquired a mortgage on one

of the parcels originally conveyed to him; that as late as

May 15, 1919, this mortgage and the Arizona prop-

erty were transferred of record to a third person for

exchange of ranch property in Imperial county, Cali-

fornia, title to which was taken of record in the name

of Meryl T. Davis; that on May 7, 1918, another of

the original parcels registered was exchanged by mesne

conveyances for property in Orange county, California,

title to which was transferred of record to Meryl T.

Davis; that on December 11, 1919, both the Imperial

county property and the Orange county property were

transferred of record by Meryl T. Davis, the Orange

county property to Messrs. Wilson and Edgar, and the

Imperial county property to Wade N. Boyer.

As to the two pieces of property thus transferred by

Meryl T. Davis, it is alleged in the amended and supple-

mental bill ''that in consideration of the transfers to

them as aforesaid, said Francis R. Wilson, A. N. Wilson,

Bertha Edgar and W. C. Edgar paid to defendant H. F.

Davis and Meryl T. Davis the sum of seven thousand

five hundred dollars ($7,500.00) in cash, which the said

defendants converted to their own uses and purposes and

have not paid the same, or any part thereof, to plaintiff;

that plaintiff is informed and believes, and therefore al-

leges, that the transfer to said defendants Wade N.
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Boyer and Leah A. Boyer, as aforesaid, was without

consideration and for the purpose of defrauding plain-

tiff and the other creditors of said defendants H. F. Davis,

and Meryl T. Davis." [Tr. pp. 217-218.] These allega-

tions are not denied.

Mrs. Davis could give no information as to any of

these transactions while she was on the witness stand,

although she admitted being a member of her father's

household at the time. [Tr. pp. 491. 492, 493.]

Two days preceding the transaction with Gill, Thoma-

son made a mortgage on parcel 1 to a dummy named

J. W. Austin, and on the day following the transaction

with Gill, Thomason transferred title to parcels 1 and 2

to another dummy named Pilcher, who was a laborer

without financial responsibility, used by J. W. Austin

for dummy purposes. On the very next day Thomason

transferred the Phoenix property acquired from Gill to

the dummy J. W. Austin. Subsequently the dummy

mortgage on parcel 1 and the Phoenix property were

transferred by J. W. Austin to one Wolfe in exchange

for his ranch, the title to which was conveyed to Mrs.

Davis. Mrs. Davis transferred this title to one Wade

N. Boyer, antedating the deed to defeat the attachment

of one DeLozier. Davis then mortgaged the property

for half its value, and in the face of the present suit

abandoned it to the mortgagee. [Tr. pp. 208-215.] Fur-

ther details with reference to the handling of appellee's

security, and the conversions and reconversions thereof,

may be had from the diagram and the testimony of

J. W. Austin, Carrie A. Banta, Wade N. Boyer and

James G. DeLozier. Although the conveyances were

made by Thomason to J. W. Austin, J. W. Austin took
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his orders from Davis. [Tr. p. 274-275.] At the time

of the trial Davis had fled to Mexico [Tr. p. 491], and

Thomason was hiding in the mountains in Kern county.

[Tr. p. 491.] During the pendency of the registration

proceedings, or immediately thereafter, Davis peddled

parcel 3, the property afterwards sold to Gill, in hot

haste all over Imperial county [Tr. pp. 294, 578, 592], and

quoted it to Sterling, a banker at Calipatria, who had a

feeding lease on the property, for fifty per cent less

than Austin had a few months before. Davis asked

Sterling to keep the matter sub rosa, as he (Davis) was

clearing the title to the Austin trust deed through a

Torrens proceding. [Tr, pp. 294, 295.]

On September 11, 1918, almost nine months after his

transfer to Thomason, Austin brought suit in the Su-

perior Court for Imperial county, in which he alleged

that the certificate for the water stock relating to par-

cel 1, which he knew was in the possession of plaintiff,

was lost; and that there were no claimants to the

same other than himself. He secured a decree for a

new certificate on this showing. Although one Simon

appeared as Austin's attorney in the case [Tr. p. 509],

the papers in the suit were typed in Davis' office by

Mrs. Davis. [See Ex. 3-N, Tr. pp. 502-516, especially

508-509; Tr. pp. 499, 516.]

Gill Was Not a Bona Fide Purchaser for Value.

At the time Gill made the purchase he was forty-four

years of age, and had been in the real state business

for about fourteen years, during the last six of which

he had operated in Imperial Valley in buying and selling

lands, and during those six years he had owned and
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operated a ranch about six miles west of Calipatria, and

had made twenty or twenty-five real estate loans in the

valley running from two thousand to ten thousand dol-

lars each [Tr. pp. 325-326] ; for five years he had had

occasion to be in Calipatria about once a month. [Tr.

p. 327.] Calipatria was a hamlet which one could walk

around in five minutes, and the Austin ranch was on

the outskirts of the hamlet. Gill had known since 1916

that Austin was the reputed owner of the ranch and he

knew at the time of the purchase that Austin resided

there. It had been a matter of common notoriety in

Calipatria for years that Austin had gone to Utah and

mortgaged his property to Utah persons. [Tr. pp.

525-26.]

The purchase of this property was an important trans-

action for Gill, and Gill was a thrifty, careful man. The

deal was so important that it involved half of Gill's cap-

ital [Tr. p. 397], and Gill was so thrifty that he beat

down his friend Harper on his real estate commission

from $1400.00 to $250.00. [Tr. pp. 399 and 460-461.]

Gill first heard of the land being on the market on

January 24, 1918, by letter from Harper dated January

23, 1918. [Tr. p. 328.] The property was described in

Harper's letter as the "Austin Ranch." [Tr. p. 328.]

Gill, replying on January 1, 1924, said: "If this fellow

Austin will take my Phoenix or El Centre * * * j

will arrange to pay all cash difference." [Tr. p. 330.

J

On January 30, 1918, Austin called on Harper at Cali-

patria, and was told, so he said, that the ranch belonged

"to a man in Anaheim." [Tr. pp. 334-335.] But, as al-

ready stated. Gill knew at the time that Austin resided

on the property. [Tr. p. 348.] Gill says he made no in-
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quiry as to the character of the soil or the crops yielded

by the ranch, and did not even walk over the whole ranch.

While in the valley Gill went to El Centro, met Davis for

the first time and discussed the exchange with him. [Tr.

pp. 335-336.]

On February 8, 1918, Gill met Thomason for the first

time. [Tr. p. 340.] The meeting occurred at Gill's of-

fice in Los Angeles. Harper and Davis were also present.

After a brief discussion, Thomason and Gill came to terms

and a contract of exchange was drawn up and signed by

them. [Tr. p. 341.] Gill then learned for the first time

that he was expected to take a Torrens title, and also

that the certificate representing one-half of the water stock

was missing, being told that either Thomason or Austin

had lost it. [Tr. pp. 342 and 360.] He was also told

that the certificate as to the other half of the water

stock was held by the Pacific Mutual Life Insurance

Company of this city. [Tr. p. 360.] Gill had no pre-

vious experience with Torrens titles, but he had had ex-

perience with water rights in Imperial Valley and under-

stood that a transfer of the water certificate was neces-

sary, and in order to have the transfer made the cer-

tificate had to be presented to the company. [Tr. pp. 364-

365.] Gill claimed that he, nevertheless, closed the trans-

action February 10th or 11th, 1918, without taking coun-

sel as to the sufficiency of the Torrens proceeding or in-

quiring either at the Pacific Mutual or at the water com-

pany regarding the status of the water stock. [Tr. pp.

367 and 401-402.]

As a matter of fact, did Gill do anything toward ascer-

taining the state of his title between February 8, when the

contract of exchange was signed, and February 10 or 11..
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when the conveyances were actually passed? Is his claim

that he did not make any investigation or consult counsel

credible? Is it not of the same cloth as his declaration

that he bought the land without making an examination of

it on the ground as to soil content, contour and past record

of crops, and after only casually walking over part of it,

and his further declaration that he paid an excessive price

because he wanted to use the ranch in conjunction with his

other ranch six miles distant, when after going into pos-

session he made no attempt whatever in that direction?

It did not take a man of Gill's worldly wisdom, who had

never bought land without a certificate of title or a law-

yer's opinion on an abstract of title, or for that matter,

even a reasonably prudent man, to know that the case

called for investigation and an opinion of counsel.

That Gill did take counsel is, we believe, a matter not

only of inference from his own testimony, but is plain

from Harper's positive testimony. He was Gill's friend.

And any page of his testimony selected at random shows

he was trying to shield Gill. Harper claimed that he had

his dealings with Davis, whom he understood was a real

estate agent, having an exclusive agency. The trial judge

struck at Harper's very vitals by asking him if he under-

stood Davis was a real estate agent with an exclusive

agency from Thomason, why he did not discuss witli

Davis the matter of splitting commissions. Harper could

give no explanation. [Tr. p. 478.] Harper's statement

of what happened when Gill was told he was expected to

accept a Torrens title was

:

"He (referring to Gill) was kind of surprised and Mr.

Gill said he would have to look into it. * * * He didn't
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know anything about a Torrens title. * * * j i^^ow he

was very much surprised it was a Torrens title.

Q. Did Mr. Gill tell you at any time that before ac-

cepting this Torrens title he first consulted Messrs. Crail

and Crail about the matter? A. No, he didn't say who.

I understood him to say he wanted to look into it; that he

wasn't familiar with Torrens titles." [Tr. pp. 461, 472.]

We submit that Harper's answer, "No, he didn't say

who," is tantamount to the statement that Gill did consult

counsel, but did not tell Harper who the counsel were.

As already suggested, we believe that Gill had guilty

knowledge all along, but was the victim of bad advice.

On what other hypothesis can his conduct be explained?

When Gill learned of the present suit what would he have

done if he had not discussed the plaintiff's mortgage with

Thomason and Davis when he purchased the land? While

defending in the present suit, would he not also have filed

a cross-bill or an independent suit against Thomason and

Davis asking for rescission of the contract, and the return

of his property, or in the event it could not be returned,

its value in money? It was in evidence that Gill consid-

ered Thomason a wealthy man. [Tr. p. 365.] At the

time he claims he first heard of this suit, the property he

had transferred to Thomason was in the name of the

dummy, J. W. Austin. (See diagram, Appendix I.) In-

stead of taking this course, what did Gill do? Let him

tell his own story

:

"The first notice I had of the filing of this suit was in

the El Centro Progress. That is a paper published down

there. I think it was in March, 1918. As soon as I saw

that I think I went out to see Mr. Crail about it. * * *

I took up the matter of the missing water stock certifi-

cate with Mr. Davis personally after the night of Febru-
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ary 9, 1918. It was some time during the summer of

1918. That was after I knew that this suit was pending.

Q. After you learned of the pendency of this suit did

you take up the matter of the facts alleged in the complaint

with Mr. Davis or Mr. Thomason? A. Yes, sir. I

talked with him about it.

Q. Did you make any demand upon them that they

restore to you the consideration that you had given to

them ? A. No, I don't think I made any demand on them.

Q. You didn't undertake to rescind the agreement that

you had made with Mr. Davis and Mr. Thomason relative

to this exchange when you learned of the facts alleged

in the complaint in this case? A. The exchange had

already been made.

Q. Did you know whether Mr. Thomason still held

title to the property which you had deeded to him?

A. No.

Q. You made no inquiry about that? A. No.

Q. You didn't look into it at all? A. No, sir." [Tr.

pp. 402-403.]

Gill's testmony bears the earmarks of evasiveness and

untruth. The witness resorted to convenient forgetfulness

and indefiniteness for the purpose of withholding from

the record, as far as possible, any and all facts and testi-

mony showing that he had knowledge of the fraud or ir-

regularity in all the registration proceedings, or that as an

experienced real estate broker he had sufficient notice to

put him on inquiry. To appreciate the appropriateness of

these observations it would be best to read Gill's testimony

in toto. However, it may be well to note a few illustra-

tions.

Gill's testimony was evasive and inconsistent with re-

spect to his knowledge that the land in question was the



-37-

Austin Ranch, that Austin had owned and was living on

said land at the time of the negotiations for the purchase

of same by Gill, and with respect to the sale of the land

by Austin.

At first Gill testified that he didn't know who owned the

place. Then followed this testimony:

"Q. You didn't know who was supposed to own it?

A. I don't know that I did. I never had occasion to.

* * *

Q. Did you know who the owner of it was, or who

—

A. I may have known it was a man by the name of

Austin.

Q. As a matter of fact, didn't you know it was a man
by the name of Austin ? A. I wouldn't say positively.

Q. Didn't you know the property was known as the

Austin Ranch? A. Well, he called my attention to that.

Q. Did you not know prior to receiving the first letter

from Harper that the property was known around Cali-

patria as the Austin Ranch? A. I think I knew that the

man's name was Austin that owned it, yes, sir. * * *

Q. Had you met Friend J. Austin? A. At the time

I was down to look at the ranch Mr. Harper spoke to me
and said, 'There is Mr. Austin across the street.'

Q. That was the first time you were down there? A.

Yes, sir.

Q. And what happened in that connection? A. I

went over and introduced myself to him and I said, 'You

used to own this ranch up here?' He says he did and I

says, 'How do you figure ? Is it a pretty good ranch, Mr.

Austin?' 'Oh,' he says, 'Yes, I think it is a pretty fair

ranch.'

Q. Did he say anything else? A. No. He seemed

to be kind of—or he didn't want to talk so I didn't push

him any further.
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Q. That is the first time you met Austin? A. Yes,

sir." * * * [Tr. pp. 338-339, 340.]

"Q. When you accosted Austin and addressed him you

said to him, *Mr. Austin, you used to own this ranch out

here.' Is that right? A. Yes, sir.

Q. Where did you get the information that Austin had

formerly owned the ranch? A. Why, by general reputa-

tion and by general knowledge.

Q. By general reputation in the community there?

A. And, then, too, I had talked with Mr. Harper prior to

that time.

Q. You had talked with Mr. Harper prior to that?

A. That was subsequent to when he introduced the ranch

to me.

Q. What do you mean by 'general reputation' in the

community? A. Well, nothing further than I used to

drive by this ranch when I used to go out to this other

ranch I owned, because there was no Calipatria there at

that time. There was no townsite and there was no road

there, but there was a road passed this old ranch and I

used to drive by there.

Q. How far back would that carry you prior to Janu-

ary, 1918? A. That would be back in the fall of 1913

and 1914.

Q. From the fall of 1913 on you knew that Austin

lived on that ranch? A. No, I wouldn't say I knew at

that time that Austin owned that ranch.

Q. When did you first learn that? A. It would be

hard to say just the first time I ever knew Mr. Austin

owned that ranch.

Q. When is the first time you remember hearing from

common repute that Austin had owned that land? A. I

think around in 1916; somewhere around 1916.

Q. Around 1916? A. Yes, sir.
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Q. Early in 1916 or late in 1916? A. Well, I don't

know whether it was early or late.

Q. And some one told you at that time that Austin

owned the ranch? A. Well, the occasion I had of know-

ing it or remembering it was that one of the old men that

worked for me on my west ranch was looking for some

cattle feed for us one time and I remember him saying, he

says, 'There is some feed on that place by Mr. Aten's,

and,' he says, 'old man Austin lives there, and,' he says,

'I will go in and see if he wants to sell it'; and I believe

that is the first time I knew of it.

Q. About when was that, Mr. Gill? A. I think that

was in 1916." [Tr. pp. 408-409.]

"Q. And you didn't ask anybody else in Calipatria

about the property ? A. Not that I remember.

Q. Was Mr. Austin living in Calipatria at the time?

A. No, I don't think so. I think Mr. Austin was living

on the ranch at that time.

Q. He was living on the ranch at that time ? A. Yes.

Q. Was there a house on the ranch then? A. Yes,

sir." [Tr. pp. 347-348.] * * *

"Q. And when you talked to Austin you knew that he

was living on the ranch? A. I don't know that I had
occasion to know that he was living on the ranch or not.

I didn't see Mr. Austin when I was out on the ranch.

Q. Did Harper tell you he was living on the ranch?

A. I don't know whether he told me at that time he was
living on the ranch or not.

Q. Well, you knew that Austin was living on the

ranch, didn't you? A. I must have known it some way,
but I don't know that Harper spoke of it at that time.

Q. At the time you spoke to Austin you knew that he

was living on the ranch? A. Yes, sir." [Tr. p. 349.]
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"Q. Did Mr. Harper tell you that Davis represented

Austin in the matter? A. No.

Q. Did he mention Austin's name? A. Nothing

other than it was the old Austin Ranch.

Q. He said it was the old Austin Ranch ? A. Yes.

Q. Did he say Austin had recently sold it to Thom-

ason? A. I don't recall whether he said recently or not

but he said Austin had sold it to this man. At that time

I didn't know what the man's name was.

Q. To the man in Anaheim? A. To this man in

Anaheim.

Q. Did he tell you that man was Davis's father-in-

law? A. No, he didn't.

Q. Isn't it a fact he told you that Austin had recently

sold the ranch? A. I don't recall that he did.

Q. Would you say that he didn't ? A. I wouldn't say

definitely that he didn't.

Q. You wouldn't say definitely that he didn't? A.

No; I don't recall." [Tr. pp. 343-344.]

The following portions of Gill's testimony with respect

to Torrens title and the water stock are illustrative

:

"Q. Did you suggest to Mr. Davis that you would like

to make some inquiry regarding the Torrens system itself?

A. I may have done that.

Q. You may have done that? At the time he sug-

gested to you that the Torrens title was the best title in

the world did you say to him, 'That is what you may think.

Mr. Davis, but I don't know, and I would like tc find out' ?

A. I don't know that I said anything like that to him."

[Tr. p. 397.] * * *

"Q. Prior to the 13th of F'ebruary did you discuss

with anyone the fact that you were contemplating taking

a Torrens title to this land? A. I might have; I do not

recall anyone in particular that I discussed it with.
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Q. Did you discuss the matter with your partner?

A. I haven't a partner.

Q. Did you discuss the matter with your office asso-

ciates? A. I might have.

Q. Do you recall anything that was said? A. No, I

don't.

Q. Did you discuss that with any attorney? A. No,

sir. I don't remember discussing the matter with L. P.

Sargeant." [Tr. pp. 401-402.] * * *

**Q. By Mr. Lewinson: Did you make any inquiry at

any time about this lost certificate at the office of the Im-

perial Water Company No. 3? A. I might have called

on them to see if they knew anything about it but I don't

remember it.

Q. You say you may have called upon them but you

don't remember? A. Not definitely, I don't remember.

Q. Did you call on them at any time regarding this

water stock? A. I must have, or I may have stopped in

there to see them, but I don't know why I would ask them

about it unless it would be in a general way to ask them

if they knew anything about this stock certificate.

Q. Did you examine the records of the Imperial Water
Company No. 3 with reference to either of these certifi-

cates to see whether there were any delinquent assess-

ments upon them ? A. Well, I think we got a report from

the water company at the time of the transfer.

Q. At the time of the transfer you got a report from
the water company? A. Yes, sir.

Q. What did you do with that report? A. I don't

know.

Q. You don't know what you did with it? A. No,

sir.

O. Was the report in writing? A. I don't know
whether we called them over the 'phone or whether we got
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a report in writing". I might have it, though." [Tr. pp.

412-413.]

As already stated, the face of the Torrens certificate

assigned by Thomason to Gill was itself sufficient to put

Gill on inquiry. That certificate is in part as follows [Tr.

pp. 369-371]:

"Certificate of Title.

No. 76.

Issued pursuant to the provisions and requirements of

the law enacted by the People of the state of California

on the 3rd day of November, 1914, under the reserved

legislative power, known as the initiative, entitled 'An act

to amend an act entitled "An act for the certification of

land titles and the simplification of the transfer of real

estate," approved March 17, 1897,' and brought under

first registration by Certificate No. I'h on the 13th day of

December, 1917, in obedience to the mandates of the de-

cree of the Superior Court of the state of California, in

and for the county of Imperial.

Section 15 of said act provides that the registrar's act

in filing said decree and issuing the Certificate of Title,

shall have the effect of bringing the land described in said

decree under the operation of the act as of the date of fil-

ing of the petition with the county clerk. The petition in

this case was filed with the county clerk October 2nd,

1917, at 4:47 p. m. and known in his office as L. R. 7.

Decree signed by the court December 7th, 1917.

State of Califoria, }

County of Imperial
\

Original.

This is to certify that Jasper Thomason, fifty-seven

years of age, occupation farmer, place of residence and

postoffice address Anaheim, California, free from any
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legal disability, and married to Nellie May Thomason, is

the owner of an estate in fee simple as his separate prop-

erty of and in the following described land situated in the

county of Imperial, state of California, to-wit:

(Here follows the description.)

This certificate cancelled. See new Ctf, No. 84.

Frank Erzinger,

Registrar.

Subject, however, to the estates, interests, incumbrances,

easements, liens and charges noted by the memorials here-

under or endorsed hereon; and subject also to whatever

right of appeal exists from the decree directing the first

registration of title, if exercised within the time provided

by law for appeal from judgment in a civil action; and

subject also to the exceptions, qualifications, provisions,

incumbrances, rights, conditions and benefits, set forth in

sections 34, 35, 36, Z7, 38, 39 and 45 of the above men-

tioned law, enacted by the People as aforesaid, which

sections read as follows:"

Here follows the text of the sections cited. Section 34,

as quoted, is in part as follows

:

"The registered owner of any estate or interest in

land brought under this act shall, except in case of

fraud to which he is a party, or of the person through

whom he claims without valuable consideration paid

in good faith, hold the same subject only to such

estates, mortgages, liens, charges and interests as

may be noted in the last certificate of title in the reg-

istrar's office, and free from all others, except : * * *

"5. Such right of action or claim as is allowed by
this act." [Tr. pp. 371, 372.]

Section 36, as quoted, is as follows

:

''Except in case of fraud, and except as herein

otherwise provided, no person taking a transfer of
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registered land, or any estate or interest therein, or

of any charge upon the same, from the registered

owner, shall be held to inquire into the circumstances

under which, or the consideration for which, such

owner or any previous registered owner was regis-

tered, or be affected with notice, actual or construc-

tive, of any unregistered trust, Hen, claim, demand, or

interest; and the knowledge that any unregistered

trust, Hen, claim, demand, or interest is in existence

shall not of itself be imputed as fraud." [Tr. p. 372.]

Section 37, as quoted, is as follows

:

''In case of fraud, any person defrauded shall have

all rights and remedies that he would have had if the

land were not under the provisions of this act; pro-

vided, that nothing contained in this section shall af-

fect the title of a registered owner who has taken

bona fide for a valuable consideration, or of any per-

son bona fide claiming through or under him." [Tr.

pp. 372-373.]

The following assignment was placed on the reverse side

of said certificate:

"Feb. 9, 1918.

I hereby grant the within land, together with 300 shares

of the capital stock of Imperial Water Company No. 3

appurtenant thereto, to Thomas Edwin Gill and Myla

Ritzinger Gill, of Los Angeles, California, as joint tenants

with the right of survivorship.

U. S. I. R. S. $15.50 attached.

2/12/18. L. P. S.

Jasper Thomason.
Nellie May Thomason."

[Tr. p. 377.]
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At the time of the conveyance to Gill, the judgment roll

in the registration proceeding showed: (1) That the re-

cital in the certificate to the effect that the decree was

signed on December 7, 1917, was erroneous, and the de-

cree was in fact signed on December 13, 1917. (2) That

the Delta Land & Water Company had been the holder of

the promissory note of Austin in the principal sum of

$55,000.00, secured in part by a trust deed on parcel 3;

that the Delta Company had been made a party and judg-

ment taken against it by default. (3) That the trustee

under the trust deed was the People's Abstract & Title

Company, which had also had judgment taken against it

by default. (4) That the decree did not attempt to cancel

the Austin note but only to destroy the liens of the trust

deed and two mortgages on the three parcels of land.

(5) That the decree made no reference to the water stock

also given as security and referred to in the trust deed.

[Tr. pp. 34, 72, 74, 76.]

Under the authorities reviewed below the defaults in the

judgment roll alone put Gill on inquiry that something was

wrong, and that the Delta Company had probably trans-

ferred the Austin note and security to some one else.

A letter to the Delta Land & Water Company would,

of course, have brought forth a statement of plaintiff's

rights.

Inquiry at the office of the People's Abstract & Title

Company at El Centro, California, the county seat of

Imperial county, would have shown the following corre-

spondence between the Frances Investment Company and

the Delta Land & Water Company on one side and the

People's Abstract & Title Company on the other:
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"Delta, Utah, April 13, 1917.

People's Abstract & Title Company, Trustee

:

You are hereby notified that we, Frances Investment

Company, are the legal owners of one promissory note for

the total sum of fifty-five thousand (55,000) dollars se-

cured by deed of trust dated January 1st, 1916, given by

Friend J. Austin and Lettie M. Austin (husband and

wife), to you, and recorded March 30th, 1916, in book

107, page 351 of deeds, Imperial county records.

Frances Investment Company."

*'We, Delta Land & Water Company, the former own-

ers of said note, do hereby certify and declare that we
have transferred said note to the said Frances Investment

Company.

That we have made no advances on said deed of trust

in addition to the amount of the original principal thereof.

That no amounts have been paid on account of principal

or interest.

Delta Land & Water Company."

[Exhibit 4-H, Tr. p. 660.]

"November 30, 1917.

People's Abstract & Title Co.,

El Centro, Calif.

Dear Sirs:

Herewith we hand you notice of assignment to us of

the promissory note for $55,000.00, secured by deed-of-

trust, dated January 1st, 1916, given by Friend J. Austin

and Lettie M. Austin to you and recorded in book 107,

page 351 of deeds of the Imperial county records.

Will you kindly acknowledge receipt, and oblige,

Yours very truly,

C (Frances Investment Company.)"

[Exhibit 4-J, Tr. p. 661.]
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Gill was purchasing not only the land but also the water

to be used thereon, and he knew the water was represented

by stock in Imperial Water Company No. 3,

The by-laws of Imperial Water Company No. 3 were of

record in the office of the recorder of Imperial county at

the time of the conveyance to Gill. Article XIII, sections

2 and 4, were as follows

:

"Sec. 2. Location of Stock. All stock shall, at the

time of its issue, be located upon the lands upon which the

water represented by the stock is to be used, which stock

shall be appurtenant to said lands, provided, however, that

stock may, with the consent of the board of directors of

the company, be withdrawn from land upon which it has

been located and be relocated upon other lands within the

boundaries of the company, provided further that nothing

therein contained shall limit or restrict the right of the

directors of the company to levy an assessment upon the

stock of the company, and upon the non-payment of such

assessment, to sell the delinquent stock, all in the manner
provided in section 331 to 349, inclusive, of the Civil Code
of the s'tate of California, and to pass good title thereto to

the purchasers thereof, who shall have a period of ten

(10) days from and after said sale to locate said stock

upon lands within the boundaries of the company. The
stock of this company shall only be located on the lands

within the boundaries described in its articles of incorpo-

ration, provided that there may be issued to each of the

subscribers named in the articles of incorporation one

share of stock which need not be located upon any de-

scribed lands, and only one share of stock shall be

located on each acre of land.

Sec. 4. Transfer of Stock. Shares of the company
shall only be transferred with the land upon which the

stock has been located, except as is otherwise provided in

section 2 of this article. No transfer shall be valid until
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the surrender of the certificate and the acknowledgment of

such transfer on the books of the company.

No surrendered certificate shall be cancelled by the

secretary before a new one is issued in lieu thereof; and
the secretary shall preserve the certificate so cancelled as a

voucher. If, however, a certificate shall be lost or de-

stroyed, the board of directors may order a new certificate

issued upon such guarantees by the parties claiming the

same as they may deem satisfactory. No transfer shall be

entered upon the books of the company until all assess-

ments due on the stock sought to be transferred have been

paid."

[Exhibit 3-E.]

Inquiry at the office of Imperial Water Company No. 3

at Calipatria where Gill was well known would have dis-

closed a letter from the Frances Investment Company to

the Water Company as follows:

"Delta, Utah, December 15th, 1917.

Mr. H. G. Macauley,

Secretary, Imperial Water Company No. 3,

Calipatria, Calif.

Friend J. Austin.

Dear Sir:

This is to inform you that Certificate No. 149, describ-

ing 150 shares of the capital stock of your company of

record in the name of Lettie M. Austin, has been assigned

to us as collateral security for the payment of an obliga-

tion which we hold. Will you please let us know whether
or not the assessment levied against this stock November
14th, has been paid? Will you please also make a record

of the fact that this stock has been assigned to us so that

future notices of assessment may be sent to us ?

Yours very truly,

Frances Investment Company.
C. D. Penniston,

HBP/MP Treasurer."

[Exhibit 1-Q.]
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Also the reply of the Water Company as follows

:

"In re Friend J. Austin, Certificate 149, 150 shares.

Gentlemen: In reply to your request of the 15th instant

this will inform you that the assessment you refer to levied

on November 14 on the above stock has been paid to us by

Mr. F. J. Austin. As per your request we have recorded

the assignment of this stock to your company on our

books.

Yours very trul}^

Imperial Water Company No. 3,

By H. G. Macauley."

[Exhibit 1-R, Tr. p. 310.]

This letter was dated December 18, 1917, and addressed

to Frances Investment Company, Delta, Utah. [Tr. p.

310.]

The records of the Water Company in existence at the

time Gill took the conveyance, but destroyed at the time of

the trial [Tr. p. 309], also doubtless showed the recorda-

tion of the assignment of the water stock to the Frances

Investment Company, in accordance with the statement in

the Water Company's letter, just quoted.

The stub of certificate 149 (the certificate in possession

of the Frances Investment Company) showed that the cer-

tificate had been issued to Lettie M. Austin, and contained

a notation "Notify Delta Land & Water Company in case

of assessment. Also People's Abstract & Title Company,

El Centro." [Tr. p. 306.] The records of the Water

Company also showed that certificate 463 for 150 shares

stood as follows: "Lettie M. Austin, pledgee Pacific

IVIutual Life Insurance Company." [Tr. p. 314.]

The records of the Pacific Mutual Life Insurance Com-

pany in Los Angeles showed that the 150 shares pledged
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to it belonged to Friend J. Austin and Lettie M. Austin,

Calipatria, California, subject to the pledge to the com-

pany. [Exhibit 3-A, Tr. p. 443.]

APPELLEE'S ARGUMENT.

The District Court Had Jurisdiction on the Ground

of Diversity of Citizenship Because the Abstract

Company Was Not an Indispensable Party

Plaintiff.

The gist of appellants' argument on the question of

federal jurisdiction is that the general rule that the trustee

of an active express trust is an indispensable party in a

foreclosure proceeding controls the case at bar because

there was no hostility between respondent and the Ab-

stract Company, and the Abstract Company had legal title

to one of the parcels of land in controversy.

In Kuchler v. Greene et al., 163 Fed. 91, the Circuit

Court for the Southern District of New York said

:

''Where the real controversy is between citizens of

different states, or a citizen and an alien, and yet the

plaintiff' is by some rule of law compelled to use the

name of another party who may not be a citizen of a

different state to perform merely a ministerial act,

the joinder of such ministerial party will not deprive

the federal court of jurisdiction. Walden v. Skinner,

101 U. S. 577, 25 L. Ed. 963; McNutt v. Bland. 2

How. 9, 11 L. Ed. 159; Browne v. Strode, 5 Cranch.

303, 3 L. Ed. 108; Coal Co. v. Blatchford, 11 Wall.

172, 20 L. Ed. 179; Wormly v. Wormly, 8 Wheat.

421, 5 L. Ed. 651; Russell v. Clark, 7 Cranch. 69, 3

L. Ed. 271; Wood v. Davis, 18 How. 467, 15 L. Ed.

460.
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"The general rule upon this subject, as laid down

by Justice Bradley in William v. Bankhead, 19 Wall.

571, 22 L. Ed. 184, has been closely followed in the

federal courts. I quote it

:

" The general rule as to parties in chancery is

that all ought to be made parties who are interested

in the controversy, in order that there may be an end

of litigation. But there are qualifications of this rule

arising out of public policy and the necessities of

particular cases. The true distinction appears to be

as follows:

'' 'First. When a person will be directly affected

by a decree, he is an indispensable party, unless the

parties are too numerous to be brought before the

court, when the case is subject to a special rule.

" 'Second. Where a person is interested in the

controversy, but will not be directly affected by a

decree made in his absence, he is not an indispensable

party, but he should be made a party if possible, and

the court will not proceed to a decree without him, if

he can be reached.

" 'Thirdly. Where he is not interested in the con-

troversy between the immediate litigants, but has an

interest in the subject-matter, which may be con-

veniently settled in the suit, and thereby prevent fur-

ther litigation, he may be a party or not, at the option

of the complainant.' " (163 Fed. 97-98.)

We shall undertake to show that the facts of the present

case are not within the general rule relied upon by appel-

lants because (1) the trusteeship was vacant and the Ab-

stract Company was therefore not an indispensable party;

(2) the controversy in the case was between the bene-

ficiaries and the Abstract Company had no interest there-

in: (3) prior to the decree of registration the Abstract
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Company had no interest in the property that would be

affected by sale thereof to satisfy appellee's debt; (4) the

Abstract Company was hostile to appellee.

(1)

The Trusteeship Was Vacant and the Abstract Company

Was Therefore Not an Indispensable Party.

The District Court was obviously without jurisdiction

to set aside the decree of registration and the bill did not

seek to have the decree set aside, but only to have it dis-

regarded insofar as the beneficiaries thereof, and their

successors, including appellants, were concerned. The Ab-

stract Company was not a beneficiary of the decree, and

no relief was asked against the decree insofar as it af-

fected the Abstract Company. It was admitted by the

pleadings that the Abstract Company was a party to the

registration proceeding, was served with process therein,

and suffered the decree to be taken by default. The Ab-

stract Company was, therefore, bound by the decree, and

was thereby foreclosed of any rights that it might have

had to property acquired by Gill.

It is well settled that equity may give relief against a

fraudulent judgment, even though it is powerless to vacate

the judgment.

In Arrowsmith v. Gleason, 129 U. S. '^7 (32 L. Ed.

630), it was held that the Circuit Court of the United

States, sitting in equity, had jurisdiction to give relief

against a probate decree obtained by fraud without annull-

ing the proceedings of the state court. After stating the

principles on which equitable relief is given against judg-

ments obtained by fraud, the Supreme Court said:
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"These principles control the present case which,

although involving rights arising under judicial pro-

ceedings in another jurisdiction, is an original, inde-

pendent suit for equitable relief between the parties;

such relief being grounded upon a new state of facts,

disclosing not only imposition upon a court of jus-

tice in procuring from it authority to sell an infant's

lands when there was no necessity therefor, but

actual fraud in the exercise, from time to time, of

the authority so obtained. As this case is within the

equity jurisdiction of the Circuit Court, as defined by

the Constitution and laws of the United States, that

court may, by its decree, lay hold of the parties, and

compel them to do what according to the principles of

equity they ought to do, thereby securing and estab-

lishing the rights of which the plaintiff is alleged to

have been deprived by fraud and collusion." (129

U.S. 635.)

In Estate of Ross, 180 Cal. 651, the court quoted as

follows from Title Ins. Co. v. Calif. Dev. Co., 171 Cal.

208:

"It is elementary that the courts of this state may
in an equitable proceeding inquire whether a judg-

ment valid on its face was obtained by fraud. Some-

times such judgment may be set aside, but even in

cases where this relief cannot be had a court of equity

may prevent an inequitable advantage being taken of

it (the judgment) by adjudging the guilty beneficiary

or his successor with notice a trustee for the de-

frauded party."

The court then said

:

"This principle has frequently been applied with

relation to probate decrees. (Citing cases.)" (180
Cal. 658.)
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In Simonton v. L. A. etc. Bank, 192 Cal. 651, the court

said:

"Respondent's position is that neither the order

admitting the will to probate, nor the effect of that

order, is in anywise an attack, direct or collateral,

upon the decree of distribution; that if through acci-

dent, fraud or mistake, the distributees are holding

property under the decree, to which they are not en-

titled, equity will do justice, not by overthrowing the

decree of distribution, but by declaring the distrib-

utees to be involuntary trustees of the rightful owners

of the property. This principle is, of course, well

established. ( Citing cases.
)
" (192 Cal. 657.

)

Referring to the necessity of joining the trustee, or the

lack of it, it is said in Story on Equity Pleading, 10th

Ed., section 214:

"The frame of the particular bill may also furnish

a ground to dispense with persons who should other-

wise be made parties."

Referring to the same matter, it is said in Encyclopedia

of Pleading and Practice, Vol. 22, page 163

:

"The rules in equity as to necessary parties are not

hard and fast rules, but rest more or less in the sound

discretion of the court."

In Perry on Trusts, 6th Ed., section 873, it is laid

down:

'Tf the trusteeship is vacant and the property and

all the cestuis que trust are before the court, a valid

decree binding the property can be made."
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And in section 876 we find the following:

"But a person named as trustee need not be joined

if he has disclaimed the office, or has been dis-

charged."

It is well settled that a former trustee who has been

divested of his title and interest in the property is not a

necessary party, and when the trusteeship is vacant the

beneficiaries alone are necessary parties.

Wheelwright v. Transportation Co., 56 Fed. 164

(C C, La.);

Hardy v. Harber, 4 Sawy. 536, 11 Fed. Cas. No.

6060 (per Field, J.);

Sprague v. Tyson, 44 Ala. 338;

Hubbell V. Hubbell, 22 Oh. St. 208, 224;

Hughes V. Brown, 88 Tenn. 578 (per Lurton, J.).

Wheelwright v. Transportation Co., supra, is squarely

in point. That case arose upon a trust deed given to se-

cure a bond issue. The mortgagor resided in New Jersey

and the mortgaged property was in Louisiana. The posi-

tion of trustee was vacant and the owner of a majority of

the bonds filed a bill in equity in the United States Circuit

Court for the district of Louisiana to foreclose the trust

deed. A demurrer for want of jurisdiction and a plea to

the jurisdiction were overruled and final decree entered in

favor of complainant. The court said in part

:

'Tt is urged by the defendant in the brief of its

solicitor that the deed of trust constitutes a contract

between the corporation and the holders of its bonds.

Undoubtedly it does. The case of Railroad Co. v.

Orr, 18 Wall. 471, is a case where each bondholder

was by name mentioned in the mortgage, and, of

course, the suit to foreclose not having been brought
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in the name of all, was fatally defective. In the case

of Railroad Co. v. Fosdick, 106 U. S. 47, 1 Sup. Ct.

Rep. 10, the suit was authorized by only a minority

of the bondholders. In this case the complainant

holds 265 of the 500 bonds, and therefore holds a

majority of the bonds secured by the mortgage.

There is no trustee. The mortgage in the first place,

gives the right of entry and possession to the trustee.

In the second place, it gives him the right to enter and

sell, and gives him the right to proceed to enforce the

rights of the bondholders by a suit in equity, either

for a specific performance or in aid of the powers

herein granted, or otherwise. It then provides

:

" Tt being understood, and it is hereby expressly

declared, that the right of entry and sale hereinbefore

granted are intended as cumulative remedies addi-

tional to all other remedies allowed by law, and that

the same shall not be deemed in any manner whatever

to deprive the trustee or the beneficiaries under this

trust of any legal or equitable remedy by judicial

proceedings consistent with the provisions of these

presents according to the true intent and meaning

thereof.'

"All that the trustee was to do had to be done upon

the written request of the holders of a majority of

the bonds. There being no trustee, and the property

being located here in Louisiana, it does not seem to

me that the complainant should be compelled to resort

to the dilatory measure of going to New Jersey and

having another trustee appointed, but that he may
avail himself of this clause last quoted; and, since he

himself holds a majority in amount of the bonds, he

may, as he has done, institute this suit in equity for a

foreclosure of the mortgage for the benefit of himself

and all who are similarly situated with him."

56 Fed. 166.
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In Sprague v .Tyson, supra, it was said

:

"During the progress of the cause the suit was

abated as to the trustee, on account of his death, and

proceeded with against the remaining parties, without

any further representation of the legal title. The

omission to substitute another trustee, or to make the

heirs at law of Hunter parties, is suggested in the

answer of the defendants, but not by way of plea or

demurrer. Unless there was some necessity for sub-

stituting some one holding the legal title in the place

of the deceased trustee, there was no error in omitting

to do it. Ozley v. Ilekheimer, 26 Ala. 332. The heirs

at law of Hunter should not have been so substituted,

because the trust estate did not descend to them. Rev.

Code, Sec. 1593; McDougald's Adm'r v. Carey, 38

Ala. 320.

"Generally, both trustees and cestui que trusts

should be made parties, but where the trusteeship is

a naked trust, and there is no trustee, it seems that

the whole interest is before the court, and that a de-

cree may be rendered, especially when the proceeding

is in rem. Story's Eq. Plead., Sees. 207, 211.**

44 Ala. 341.

(2)

The Controversy in the Case Was Between the Bene-

ficiaries, and the Abstract Company Had No Interest

Therein.

This suit was brought for relief against a fraudulent

decree affecting appellee's security, consisting of the

parcel covered by the trust deed and two other parcels

covered by mortgages, together with certain water stock,

and for an accounting of the conversions and reconver-

sions of appellee's security. A sale of the property by
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court commissioner was asked on the theory that the court

having jurisdiction of the subject matter should retain it

to give full and complete relief. As already pointed out,

the trust indenture did not require the Abstract Company

to bring or defend suits, or even to reconvey on the pay-

ment of the debt secured; its only obligation was to sell

upon default, but not until it had first been indemnified by

the holder of the note [Tr. pp. 11, 17-18]; and the trust

deed by its terms contemplated that suit to foreclose might

be brought by the holder of the note and not by the trustee.

[Tr. p. 16.] In that behalf the trust indenture provided

as follows:

"In case an action is brought in any competent court of

jurisdiction to foreclose this indenture, second party

[Delta Land & Water Company] or the then legal holder

of said note, may have a receiver appointed in said action

as a matter of right, to take immediate possession of said

premises." [Tr. p. 16.]

If the decree had been for defendants, the Abstract

Company would not have been required to execute a re-

conveyance. The decree for plaintiff did not require the

Abstract Company to do or refrain from doing anything.

In Sharpe v. Bonham, 224 U. S. 241 (56 L. Ed. 747),

it was held that the trustees holding the legal title to church

property need not, when testing the jurisdiction of a fed-

eral circuit court, invoked on the ground of diversity of

citizenship, be aligned on the side of complainants in a

controversy between two religious societies over the right

to control the church property, growing out of proceedings

to consolidate the Cumberland Presbyterian Church with

the Presbyterian Church in the United States of America,
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but, as mere title holders, such trustees are properly made

parties defendant.

The opinion was by Mr. Justice Hughes and is as fol-

lows:

*'The suit was brought by members of a religious

society in Nashville, Tennessee, known as Grace

Church, citizens of states other than Tennessee,

against the pastor and elders of another religious

society calling itself Grace Cumberland Presbyterian

Church, and also against three individuals described

as trustees, who hold the legal title to certain land and

a house of worship, all the defendants being citizens

of Tennessee. The controversy grew out of the pro-

ceedings to consolidate the Cumberland Presbyterian

Church with the Presbyterian Church in the United

States of America. It was alleged in the bill that the

union had been legally effected, and the complainants

sought decree that the church property be declared to

be held in trust for the congregation which adhered

to the alleged united body.

"The defendants, other than the trustees, filed a

plea to the jurisdiction, alleging that the trustees,

'who are alleged to hold the legal title of the prop-

erty described and involved, are indispensable parties

complainant and yet, as these defendants aver, those

persons are improperly and collusively joined as de-

fendants for the purpose of creating a case cognizable

in this honorable court' ; and it was also asserted that

parties had been improperly and collusively omitted

for the same purpose. The court dismissed the bill,

and in its certificate states that the dismissal was
upon the ground that the three defendants, trustees,

were not antagonistic to the complainants, and should

be aligned upon the same side of the controversy;

and, therefore, as some of the complainants and some
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of the defendants were citizens of the same state, the

court was without jurisdiction.

"The case is not to be distinguished from Helm v.

Zarecor, 222 U. S. 32, ante, 77, 32 Sup. Ct. Rep. 10.

There the controversy arising from the same proceed-

ings, having in view the union of the two religious

bodies, related to the property and management of an

incorporated committee of publication, or publishing

agency, known as the Board of Publication of the

Cumberland Presbyterian Church. It was held that

to align the corporation itself with the complainants

was virtually to decide the merits in their favor; that

the corporation was simply a title holder—an instru-

mentality, the mastery of which was in dispute; and

that it was properly made a party defendant.

*'As, in that case, the controversy embraced the

fundamental question of the rights of the religious

associations, said to be represented by the respective

parties, to control the corporate agency, and to have

the benefit in their denominational work of the cor-

porate property, so here the controversy is with re-

spect to the control of the church property which the

three trustees hold in trust. These trustees were not

indispensable parties complainant, as alleged in the

plea, and, as mere title holders, they were properly

made parties defendant. The court erred in aligning

them with the complainants." (224 U. S. 242-243.)

In Salfem Trust Company v. Manufacturers Finance

Company et al., supra, a bill in equity was filed in the

Massachusetts State Court by a Massachusetts corpora-

tion against a Delaware corporation and a Massachusetts

corporation. The object of the suit was to establish title

to a fund under an alleged assignment as against the Dela-

ware corporation which also claimed the fund. The
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Massachusetts corporation defendant was the depository

of the fund. The Delaware corporation removed the

cause to the federal court, alleging in its petition for re-

moval that the Massachusetts corporation defendant was

"not a necessary party to the suit, but a mere nominal

party, being only a stakeholder, and without any interest

whatever in the result." (P. 271.) The Supreme Court

held that there was federal jurisdiction, saying in part

:

"District courts have jurisdiction if all the parties

on the one side are of citizenship diverse to those on

the other side. Jurisdiction cannot be defeated by

joining formal or unnecessary parties. The right of

removal depends upon the case disclosed by the plead-

ings when the petition therefor is filed (Barney v.

Latham, 103 U. S. 205, 215, 26 L. Ed. 514, 518; Ex
parte Nebraska, 209 U. S. 436, 444, 52 L. Ed. 876,

879, 28 Sup. Ct. Rep. 581), and is not affected by the

fact that one of the defendants is a citizen of the

same state as the plaintiff, if that defendant is not an

indispensable party to the controversy between plain-

tiff and defendant, who are citizens of different states

(Barney v. Latham, supra, 213). * * * This suit

involves a controversy between the petitioner, a citi-

zen of Massachusetts, and the respondent, the finance

company, a citizen of Delaware, which can he deter-

mined without affecting any interest of the other

respondent, the International Trust Company, a citi-

zen of Massachusetts. The latter is not an indispen-

sable party. See Niles-Bement Pond Co. v. Iron

Molders Union, 254 U. S. 77, 80, 65 L. Ed. 145, 147,

41 Sup. Ct. Rep. 39. It has no interest in the contro-

versy between the petitioner and the other respond-

ent. Its only obligation is to pay over the amount
deposited with it when it is ascertained which of the

other parties is entitled to it. On the question of jur-
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isdiction, an unnecessary and dispensable party zvill

not be considered. Walden v. Skinner, 101 U. S. 577,

589, 25 L. Ed. 963, 967; Bacon v. Rives, 106 U. S.

99, 104, 27 L. Ed. 69, 70; Ex parte Nebraska, supra.

The cases of Wilson v, Oswego Twp., 151 U. S, 56,

38 L. Ed. 70, 14 Sup. Ct. Rep. 259, and Massachu-

setts & S. Constr. Co. v. Cane Creek, 155 U. S. 283,

39 L. Ed. 152, 15 Sup. Ct. Rep. 91, do not support

the contention that this case was not properly re-

moved to the federal court. These cases hold that

where the object of the suit is to recover possession

of personal property, the one in possession is a neces-

sary and indispensable, and not a formal, party.

Here, no cause of action exists against the Interna-

tional Trust Company, because it has not been deter-

mined which of the other parties is entitled to pay-

ment. The District Court had jurisdiction. The

motion to remand was rightly denied." (68 L. Ed.

628,631.)

In Walden v. Skinner, 101 U. S, 577, 589, 25 L. Ed.

963, 967, cited by the court with approval in the case just

referred to, the principal defendant was a municipal cor-

poration that had executed a conveyance to the trustee of

the plaintiff and through inadvertence the conveyance

failed to show that it was upon the same uses and trusts

raised, created and declared in a prior deed to the said

trustee. The principal relief asked was the reformation

of the conveyance. The executors of the trustee, who was

deceased, were also made parties defendant, and the prayer

was that they be required to execute conveyance to the

plaintiff. The executors being residents of the same state

with plaintiff, it was contended that the federal court had

no jurisdiction, but the United States Supreme Court held

there was jurisdiction, saying in part on that point:
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"Jurisdiction as between the complainant and re-

spondent is unquestionable; and, if so, it was clear

that the fact that the trustee, if living, was a citizen

of the same state with the complainant would not de-

feat the jurisdiction in a case where he is a mere nom-

inal party, and is merely joined to perform the min-

isterial act of conveying the title if adjudged to the

complainant. Where that is so, the executor, in case

of the decease of the trustee, if authorized by the law

of the state to execute such conveyance, may also be

joined in the suit under like circumstances, merely to

accomplish the like purpose. Where the real and

only controversy is between citizens of different

states, or an alien and a citizen, and the plaintiff is,

by some positive rule of law, compelled to use the

name of another to perform merely a ministerial act,

who has not nor ever had any interest in or control

over it, the courts of the United States will not con-

sider any others as parties to the suit than the per-

sons between whom the litigation before them exists.

McNutt V. Bland, 2 How. 9, 15; Browne v. Strode, 5

Cranch. 303; Coal Co. v. Blatchford, 11 Wall. 172,

177 (78 U. S. XX, 179, 181.)" (25 L. Ed. 967-

968.)

Tn Grant v. Phoenix Mutual Life Co., 121 U. S. 105,

the bill was filed in the Supreme Court of the District of

Columbia by the insurance company, a Connecticut cor-

poration, against Grant and others, to enforce certain

deeds of trust, twenty-six in number, executed by Grant

and his wife to secure sundry sums of money. The plain-

tiff claimed to be the owner of all the debts secured by the

deeds of trust which covered various lots in the city of

Washington. Grant demurred generally to the bill, but

the demurrer was overruled with leave to answer. Grant
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answered and with his answer filed four pleas, setting up,

among other things, one of jurisdiction and non-joinder.

Plaintiff finally took its decree of foreclosure, to which

Grant appealed.

The trustees were made defendants and the bill was duly

taken pro confesso as to all of them. On appeal it was

urged that the bill did not show a right in plaintiff to

maintain the suit. In affirming the final decree the court

held otherwise, saying in part

:

"The objection made is that the bill does not show

a right in the plaintiff to maintain the suit ; that each

trust deed vests in its trustees a legal title to the

property covered by it, with power to sell; that the

interest of the cestui que trust is represented by the

trustees, who must enforce the trust; and that unless

the bill shows a failure on their part to do so, through

incapacity or otherwise, the cestui que trust has no

standing in court in its own right. The bill alleges

that in twelve of the deeds of trust executed Jan-

uary 1, 1872, to Gallaudet and Paine as trustees, the

length of notice of the time and place of sale by ad-

vertisement is left blank; that this would prevent the

trustees from executing such power of sale; but that

in a court of equity the deeds would be considered as

mortgages. It is urged on the part of Grant that

this defective power of sale renders it the more neces-

sary that the trustees, rather than the cestui que

trust, should act in either seeking a correction of the

defect or in enforcing the trust. But we think there

is nothing in the objection thus raised. The case is

one clearly of equity cognizance, for the rq^sons above

set forth and those contained in the opinion of the

General Term, above quoted. No objection is made
on the part of any of the trustees to the maintenance

of the suit. The hill is taken as confessed as to all
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of them, and there is no possible prejudice to the de-

fendant Grant, in the bringing of the bill in its actual

shape by the cestui que trust/' (30 L. Ed. 907.)

In Brown v. Omnibus etc. Co., 254 Fed. 560 (C. C. A.,

Eighth Circuit), the suit was filed in the United States

District Court for the District of Colorado by James

H. Brown, for and on behalf of himself and all other

holders of bonds who might come into the suit and con-

tribute to the expenses against the Denver Omnibus &

Cab Company, a Wyoming corporation, and the Conti-

nental Trust Company. Plaintiff and trust company were

both citizens of Colorado. The complaint prayed for no

judgment against the trust company, but did pray for

an injunction and receiver to protect the rights of the

bondholders and for a foreclosure of the mortgage and

interest, and for general relief. From a judgment dis-

missing the complaint the plaintiff appealed. The judg-

ment was reversed.

In holding that the Federal Court had jurisdiction, the

Circuit Court of Appeals said in part:

*Tn order to oust the court below of jurisdiction

the trust company must have been an indispenable

party, without whose presence before the court a

final decree could not be made, without either af-

fecting its interest, or leaving the controversy in such

a condition that its final determination might be

wholly inconsistent with equity and good conscience.

Minnesota v. Northern Securities Co., 184 U. S.

236, 22 Sup. Ct. 308, 46 L. Ed. 499; Hawes v. First

National Bank, 229 Fed. 51, 143 C. C. A. 645, and

cases cited; United States v. Bean, County Treas-

urer, 253 Fed. 1, C. C. A. The appellant, by the

frame of his complaint and the nature of the relief
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asked for, could and did largely affect the question as

to whether or not the Trust Company was an indis-

pensable party. Story's Equity Pleading (9th Ed.),

paragraphs 127, 139, 214. The complaint not only

specifically disclaimed any relief against the trust

company, but the prayer asked relief only against the

cab company. It thus appears that, so far as appel-

lant could control the matter, the trust company was

not an indispensable party. There remains the fur-

ther question, however, as to whether, notwithstand-

ing the wishes of appellant, could the court grant

the relief prayed for against the cab company with

out affecting some interest of the trust company or

leaving the controversy in such a condition that its

final determination might be wholly inconsistent with

equity and good conscience. The trust company has

never taken possession of the mortgaged property

and has no estate or interest therein except as trus-

tee of the mortgage lien. Section 280, Colo. Code

Ann. (Courtright) ; Session Laws Colo. 1894, p. 50,

paragraph 1.

"We do not understand that, since the enactment

of the Public Trustee Act (1894), there is any

difference as to the interest conveyed by a trust deed

to secure the payment of a debt as between real and

personal property. An injunction against the cab

company could not affect the trust company, so as

to make it an indispensable party. Injunctions with-

in the sphere of their operation bind all persons

having knowledge thereof, whether parties to the

action or not. A receiver of the mortgaged property

could not affect any interest of the trust company,

except its right to take possession of the mortgaged

property, and according to the complaint it has re-

fused to act in any manner in that behalf. A fore-

closure, if that shall be finally found necessary.
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would affect no interest of the trustee, but would

simply be the performance of a duty which the trus-

tee refused to perform. When everything is said,

the only interest in the controversy which the trust

company has is the right itself to enforce the pro-

visions of the trust deed, and it has this right in

this very action, if it shall choose to do so. We do

not think it is an indispensable party. The rule that,

in general, courts can deal with bondholders only

through their trustee, is a rule of convenience, to

facilitate the conduct of the suit, and must give way

whenever the trustee occupies a position prejudicial

to the interest of the bondholders. Lake St. E. R.

Co. V. Ziegler, 99 Fed. 114, 39 C. C. A. 431; Lowen-

thal V. Georgia Coast & P. R. Co. (D. C), 233

Fed. 1010; Farmers' Loan & Trust Co. v. N. P. R.

R. (C. C), 66 Fed. 174; Jones on Corporate Bonds,

338." (254 Fed. 566-567.)

In Jennings v. United States, 264 Fed. 399 (C. C. A.,

Eighth Circuit), it was held in a suit by a mortgagee and

a holder of bonds of a street railway company to enjoin

striking employees and others from preventing the oper-

ation of the road by violence and intimidation, the rail-

way was not an indispensable party, and the fact that

it was interested on the same side as plaintiffs did not

oust the court of jurisdiction, where the necessary diver-

sity of citizenship between plaintiffs and the employees

existed. The court, speaking through Sanborn, Circuit

Judge, said in part:

'^Concede, now, that the claim of counsel for Mr.

Jennings that the complaint in equity suit shows that

the traction company was interested on the same side

as the plaintiff's, and that it ought to be so aligned.

Nevertheless, that fact would not render the court
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withoiit jurisdiction of the equity suit, because the

mortgagor, the traction company, was not and is not

an indispensable party to the mortgagee's suit in

equity to enjoin the wrongdoers, the defendant Jen-

nings and his associates, from irreparably injuring

or destroying the plaintiff's security and property.

(Citing cases.)

"The only indispensable party in a federal court

is one who has such an interest in the controversy

or the subject-matter of the controversy that a final

decree between the other parties before the court

cannot be made without seriously injuring his interest

or leaving the controversy in such a situation that its

final determination may be inconsistent with equity

and good conscience. (Citing cases.) The trac-

tion company was not such a party. The plaintiffs

were not parties to the contract between it and Divi-

sion No. 691, and the decision of the controversy, if

any, over that matter was not essential to the adju-

dication of the rights of the plaintiffs to the injunc-

tion against the injury or destruction of their security

by the wrongful acts of the defendant Jennings and

his associates. In the determination of the jurisdic-

tion of the national courts indispensable parties only

should be considered, because all others may be dis-

missed or disregarded, if their presence would oust

the jurisdiction of the court or restrict the right of

the plaintiff. Where the court has jurisdiction of

the subject-matter and the parties, the bill may be

dismissed as to any defendant who is not an indis-

pensable party to the suit and retained as to other

defendants. (Citing cases.)

*'And as the traction company was not an indis-

pensable party to the equity suit, its joinder did not

oust the jurisdiction of the court, because the plain-

tiffs or the court, at any time when objections to
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its jurisdiction on the ground of the presence of the

traction company were made, might dismiss it from

the suit, and, as other defendants were citizens of

Missouri, the jurisdiction of the court was and is un-

assailable, even if the traction company was inter-

ested therein on the same side as the plaintiffs. (Cit-

ing cases.
)
" (264 Fed. 404-405.

)

In Harvey v. Harvey et al, 290 Fed. 653 C C. A.,

Seventh Circuit), it was held that to a suit to determine

rights to the stock of a corporation of the state of which

the plaintiff was a citizen, in which no rights of the cor-

poration were involved, the corporation was not an indis-

pensable party, and its joinder for the purpose of en-

joining it from permitting the stock to be voted in vio-

lation of plaintiff's rights did not prevent removal to a

federal court, where there was a diversity of citizenship

between complainant and the other defendants.

The court said in part:

''The motion to dismiss the appeals should be de-

nied. All defendants except the Plankinton Arcade

Company are citizens of the state of Ohio. That

company is a corporation organized under the laws of

Wisconsin and the plaintiff resides in Wisconsin.

But the Plankinton Company is not an indispensable

party. The relief sought by the plaintiff is a de-

cree adjudging the stock deposit agreement void, en-

joining all the defendants other than the company
from voting any stock in which plaintiff is inter-

ested, and enjoining the company from 'accepting,

receiving or permitting to be used, votes upon any
of the stock' of said company, in which plaintiff has

any interest, except in compliance with the plaintift''s

rights. The whole theory of plaintiff's bill is that

the defendants other than the company are conspir-
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ing to use his stock against his own interests. An
injunction against the alleged conspirators will ade-

quately protect him, and the granting of the relief

prayed against the corporation will in no wise in-

crease the efficacy of a decree in his favor against

the other defendants. No misconduct or cause of

action of any character is alleged against the com-

pany, and its rights are not attacked or in any way

involved in this controversy between stockholders re-

siding in Wisconsin and those and their privies re-

siding in Ohio. Plainly the company is not an in-

dispensable party defendant and a separable con-

troversy exists between the plaintiff and the de-

fendants other than it, and between the plaintiff and

the defendant George A. Harvey. Consequently the

suit was properly removed upon the petition of

George A. Harvey, and that of him and S. S. Har-

vey, and the court below had jurisdiction of the suit.

Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514.

There the Supreme Court said

:

" 'When the petition for removal was presented,

there was in the suit, as framed by plaintiffs, a con-

troversy wholly between citizens of different states;

that is, between the plaintiffs, citizens, respectively,

of Minnesota and Indiana, and the individual de-

fendants, citizens of New York, Wisconsin and

Massachusetts. And since the presence of the land

company is not essential to its full determination,

the defendants, citizens of New York, Wisconsin

and Massachusetts, were entitled, by the express

words of the statute, to have the suit removed to

the federal court.' " (290 Fed. 657.)

In Interstate Refineries v. Barry, 7 Fed. 2nd 548, the

Circuit Court of Appeals for the 8th Circuit said in part:

"None of the parties plaintiff to whom counsel's

objection refers, and none of the parties defendant
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who were dismissed, were indispensable parties to

this suit. James N. Johnson, the trustee in the

mortgage, was a proper party, but he was not an

indispensable party because he has no personal in-

terest in it or in the property, because no relief is

asked against him personally, because the bill does

not contain any averment or showing that any of the

notes that were to be secured by the mortgage have

ever passed into the hands of any innocent pur-

chasers for value, and because Johnson, neither as

a person, a trustee, or otherwise, or any of the

holders of such notes, are now parties to this suit,

because no decree in this suit can estop or bind any

of them if they do not intervene in this suit, and

either he or they may at his or their option intervene

herein and protect any rights they may have in this

suit. Walden v. Skinner, 101 U. S. 577, 25 L. Ed.

963; Bates v. New Orleans B. R. & V. R. Co.

(C C), 16 F. 294; Bacon v. Rives, 106 U. S. 99,

1 S. Ct. 3, 27 L. Ed. 69." (7 Fed. 2nd 551.)

In Bates v. New Orleans etc. Co., 16 Fed. 294, the

Circuit Court for the Northern District of New York

said:

"The real contention in this case is between the

plaintiff and the Louisiana corporations. The de-

fendants McCook and Alexander, who are citizens

of New York, are sued merely in their representative

character as trustees. Their connection with the

controversy is collateral and subsidiary to the main

issue. No personal demand is made against them or

either of them. Their presence on the record may be

necessary to effectuate the relief sought by the plain-

tiff, but their citizenship ought not to be considered

on the question of removal. Bacon v. Rives, 106

U. S. 99 (S. C. 1 Sup. Ct. Rep. 3) ; Pond v. Sibley.
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19 Blatchf. 189, 196 (S. C. 7 Fed. Rep. 129); Bar-

ney V. Latham, 103 U. S. 205.

**The motion to remand should be denied.'
"

(3)

Prior to the Decree of Registration, the Abstract Com-

pany Had No Interest in the Property That Would

Be Affected by Sale Thereof to Satisfy Appellee's

Debt.

In order to bring themselves within the principle of

Shipp V. Williams, 62 Fed. 4, and other cases relied

upon by them, it has been necessary for counsel to con-

tend that the abstract company had no full legal title to

one of the parcels of land involved in the litigation. In

making this contention counsel rely on section 863 of

the Civil Code of California, and a number of other

California cases. Section 863 is as follows:

"Except as hereinafter otherwise provided, every

express trust in real property, valid as such in its

creation, vests the whole estate in the trustees, sub-

ject only to the execution of the trust. The beneti-

ciaries take no estate or interest in the property, but

may enforce the performance of the trust."

Although this section begins with the words, "Except

as hereinafter otherwise provided," counsel make no ref-

erence to section 866, which is of controlling importance.

Section 866 is as follows

:

"Where an express trust is created in relation to

real property, every estate not embraced in the trust,

and not otherwise disposed of, is left in the author

of the trust or his successors."
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As several times already stated, the trust indenture in

the case at bar imposed no active duty whatever upon

the abstract company, except the duty to sell upon default,

after being first indemnified against loss by the holder

of the note and the trust deed by its terms contemplated

that suit to foreclose might be brought by the holder of

the note and not the trustee. [Tr. pp. 11, 16, 17-18.] It

follows that the only estate that passed to the abstract

company was a sufficient estate to enable it to convey upon

sale after default. To make such conveyance it was only

necessary for the abstract company to be the donee of a

power in trust without any legal title whatever. (Tiffany

on Real Property, 2nd Ed., Sees. 310, 317, 333.)

In In re Jersey Island Packing Co., 138 Fed. 625, this

court held that the District Court, sitting in bankruptcy,

had jurisdiction to enjoin the sale of property in California

under a trust deed given by the bankrupt as security be-

cause the bankrupt had an interest in the property which

passed to the trustee in bankruptcy. Judge Gilbert, speak-

ing for the court, said in part

:

"It is earnestly insisted on behalf of the peti-

tioners that the District Court had no jurisdiction

to make the order enjoining the sale; that the deeds

of trust are absolute conveyances of the property of

the alleged bankrupt, and the right of the trustees

thereunder to sell upon default is not and cannot

be affected by the proceedings in bankruptcy. * * *

The .trust deeds of the alleged bankrupt's prop-

erty in this case are clearly not in the nature of an

absolute conveyance. They are conveyances to se-

cure debts of the grantor not then due. 'Like the

mortgage at common law, the trust deed passes the

legal title to the grantee in those jurisdictions where
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a mortgage passes such interest, and leaves in the

grantor the equity of redemption only. Likewise,

in those states where it is held that the legal title

remains in the mortgagor the same rule is generally

applied in favor of the grantor in a trust deed.' 28

Am. & Eng. Enc. of Law (2nd Ed.) 753. The

grantor of these trust deeds undoubtedly retained

an interest in the property conveyed, which in bank-

ruptcy would pass to its trustee for the benefit of its

unsecured creditors." (138 Fed. 626-627.)

In California it is settled law that legal title does not

pass to the mortgagee. (Byrne v. Hudson, 127 Cal. 254.)

In Sacramento Bank v. Alcorn, 121 Cal. 379, the

court, speaking of trust deeds given as security, said in

part:

"Notwithstanding the trust, the trustor may de-

vise or transfer the property subject to the trust.

(Civ. Code, Sec. 864.) And the devisee, or grantee,

acquires a legal estate against all persons except the

trustees and persons lawfully claiming under them.

(Civ. Code, Sec. 865.) And when the purpose of

the trust ceases the estate of the trustees also ceases.

(Civ. Code, Sec. 871.) Under these decisions and

statutes it would seem that, while we must say that

the title passes, none of the incidents of ownership

attach, except that the trustees are deemed to have

such estate as will enable them to convey. So lim-

ited, such a trust has all the characteristics of a

power in trust." (121 Cal. 383-384.)

In Ainsa v. Mercantile Trust Co., 174 Cal. 504, 510,

the court said:

"The trustee of an express trust derives his power

from the instrument creating that trust and the

same document furnishes the measure of his obli-
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gations. * * * A trustee under a deed of trust

does not assume the important obligations which are

in some instances cast upon a trustee by operation

of law. An ordinary trust deed is little more than

a mortgage with power to convey. (Citing cases.)

A trustee under an ordinary deed of trust is the com-

mon agent of both parties and is required to act im-

partially. * * * Some authorities hold that he

is not a trustee at all in a technical sense. * * *"

In MacLeod v. Moran, 153 Cal. 97, it was held that

giving a trust deed as security does not constitute an

abandonment of homestead. The court said in part:

"Section 1243 of the Civil Code provides: *A

homestead can be abandoned only by a declaration of

abandonment, or a grant thereof, executed and ac-

knwledged: 1. By the husband and wife, if the

claimant is married.' While a deed of trust given,

simply as security for the payment of a debt is in

a certain sense a 'grant,' it cannot be held to be a

grant within the meaning of that word as used in

section 1243 of the Civil Code. It is settled that the

execution of a deed absolute on its face and purport-

ing to grant the property therein described, is not

an abandonment of a homestead where it is, in fact,

given solely as security for the payment of money.

(Merced Bank v. Rosenthal, 99 Cal. 39, 48 (31 Pac.

849, 33 Pac. 732) ; Kennedy v. Gloster, 98 Cal. 143,

147 (32 Pac. 941); Mabury v. Ruiz, 58 Cal. 11;

Porter v. Chapman, 65 Cal. 365 (4 Pac. 237).)

These decisions are based upon the fact that such

a deed, though in form a grant, is really only a

mortgage, and does not convey the fee. A trust

deed of the kind here involved differs from such a

deed only in that it conveys the legal title to the

trustee so far as may be necessary to the execution

of the trust. It carries none of the incidents of
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ownership of the property, other than the right to

convey upon default on the part of the debtor in the

payment of his debt. The nature of such an instru-

ment has been extensively discussed by this court,

and the sum and substance of such discussion is that

while the legal title passes thereunder, and the trus-

tees cannot be held to hold a mere 'lien' on the prop-

erty, it is practically and substantially only a mort-

gage with power of sale. (See Sacramento Bank v.

Alcorn, 121 Cal. 379, 383 (53 Pac. 813); Tyler v.

Currier, 147 Cal. 31, 36 (81 Pac. 319) ; Weber v.

McCleverty, 149 Cal. 316, 320 (86 Pac. 706).) The
legal title is conveyed solely for the purpose of se-

curity leaving in the trustor or his successor a

legal estate in the property, as against all persons

except the trustees and those lawfully claiming under

them. (Civ. Code, Sees. 865, 866.) Except as to

the trustees and those holding under them, the trustor

or his successor is treated by our law as the holder

of the legal title. (King v. Gotz, 70 Cal. 236 (11

Pac. 656).) The legal estate thus left in the trustor

or his successors entitles them to the possession of

the property until their rights have been fully di-

vested by a continuance made by the trustees in the

lawful execution of their trust, and entitles them to

exercise all the ordinary incidents of ownership in

regard to the property, subject always, of course, to

the execution of the trust. This estate is a sufficient

basis for a valid claim of homestead. It was ex-

pressly held in King v. Gotz, 70 Cal. 236 (11 Pac.

656), that the trustor may select as a homestead

property covered by such a trust deed. The estate

of the trustees absolutely ceases u'pon the payment of

the debt (Civ. Code, Sec. 871), leaving the whole title

in the grantor in whom it was vested at the execution

of the trust deed, or his successors, and leaving
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nothing in the trustees except the bare legal title of

record, which they can be compelled to reconvey to

the owner simply to make the record title clear.

(Tyler v. Currier, 147 Cal. 31, 36 (81 Pac. 319).)

We think it is apparent that the 'grant' referred to in

section 1243 of the Civil Code does not include a deed

given solely as security for the payment of money."

153 Cal., pp. 99-100.

Tn Cortelyou v. Vogel, 51 Cal. App. 785, the" court

said:

"Where parties to a mortgage, by an agreement

subsequent to and entirely independent of the original

transaction, moved by new consideration, substi-

tuted a deed of trust for a mortgage, such a new

contract is legal and binding upon the parties to the

deed of trust as a recognized form of security;

when it contains a power of sale it gives the grantee

thereunder a right to collect his debt either by fore-

closure or by sale under the power contained, and

until he has exercised his option to use the power

of sale as a means of securing repayment of the debt

the equity of redemption which the mortgagor pos-

sesses is not defeated. (Bell Silver & Copper Min.

Co. v. First Nat. Bank of Butte, 156 U. S. 470 (39

L. Ed. 497), 15 Sup. St. Rep. 440; see, also, Rose's

U. S. Notes.)" (51 Cal. App. 788.)

In the article entitled "Trust Deeds," in California

Jurisprudence, it is said

:

"It has been said that when a deed of trust con-

tains a power of sale, it gives the grantee a right to

collect his debt either by a foreclosure or by a sale

under the power contained therein, and it has been

held that the grantee may treat the deed as a mort-

gage, and may go into a court of equity and have
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a foreclosure and sale under its decree." (25 Cal.

Jur. 67-68.)

It is further said:

"When a court decrees a sale under the deed of

trust, it may properly direct a sale by a commissioner

instead of by the trustee named in the deed, though

it need not do so." (25 Cal. Jur. 70.)

In Anglo-Californian Bank v. Cerf, 147 Cal. 384, it is

said in the syllabus:

"The action to foreclose the mortgages, consist-

ing of the deeds to the manager of the bank to se-

cure indebtedness thereto, was properly brought by

the bank as the real party in interest. Without de-

ciding whether the manager could have foreclosed

as the trustee of an express trust under section 369

of the Code of Civil Procedure, if he could do so,

such action would be only permissive, and not ex-

clusive of the right of the bank as the real party

in interest. Where the manager was made a de-

fendant and consented to the foreclosure by the

bank, there can be no question as to its propriety."

In Curtis v. Krohn, 4 Cal. App. 131, the defendants

Krohn, the owners of certain real property subject to

a mortgage, being indebted to the plaintiffs in the sum

of seven thousand dollars, executed their promissory notes

to evidence the indebtedness, and made a deed of trust

to the Commercial Bank to secure the same. The in-

strument provided that the grantors should remain liable

to the plaintiffs until the latter were fully compensated

for all money paid or advanced by them as sureties on

the official bond of L. W. Krohn. The trustee agreed

if possible to secure notes from other sureties on the bond
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and that the plaintiffs would have an interest in any

notes so obtained and the collection thereof and the ap-

plication of payments made thereon was provided for in

detail. The performance of assessment work on certain

lands and the distribution of gross profits therefrom were

also provided for. There were the usual provisions re-

garding reconveyance upon the payment of the obliga-

tion, and the plaintiffs were authorized to keep the prop-

erty free from encumbrances. Defendants, having failed

to pay the whole or any part of the indebtedness evi-

denced by the note, plaintiffs in writing demanded that

the trustee proceed to sell the premises, and the trustee

in writing expressly refused to comply with such de-

mand; whereupon the plaintiffs brought suit. The de-

fendants demurred. The demurrer being overruled, the

plaintiffs had judgment. The defendants stood on their

demurrer and appealed. The judgment was affirmed.

The court said in part:

"This case cannot be classed or treated as an action

to foreclose a trust deed. Such an action could only

be brought by the trustee, while this action is brought

by the beneficiaries against trustors, trustee and
others. Th^ trustee having refused to comply with

the demand that he execute the trust, the benefi-

ciaries were forced to appeal to a court of equity,

and in doing so they, very properly, laid all of the

facts before the court and asked for the 'usual de-

cree or such decree or order as the court may see

fit to make.' The court, under such circumstances,

would, upon well-established principles, take jurisdic-

tion of the whole subject matter of litigation, and
also decree a sale of the real estate proper. (Kraft
V. De Forest, 53 Cal. 659, 28 Am. & Eng. Ency of

Law, 839 ; 2 Washburn on Real Property, 523 ; Jones
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on Mortgages, Sec. 1773.) Eq'uity will not permit

litigation by piecemeal, but will determine the whole

controversy where all the facts and parties are before

it. (Watson V. Sutro, 86 Cal. 529 (24 Pac. 172,

24 Pac. 64) ; Booker v. Aitkin, 140 Cal. 473 (74 Pac.

11); More v. Calkins, 85 Cal. 188 (24 Pac. 729).)

The granting clause clearly shows that the conveyance

was made as security only, and it is well settled in

this state that trust deeds in the nature of a mort-

gage convey only a defeasible estate having none of

the incidents of ownership except that the trustees

are deemed to have such an estate as will enable

them to convey. (Sacramento Bank v. Alcorn, 121

Cal. 383 (53 Pac. 813).) They are in effect mort-

gages with power to sell. (Hodgkins v. Wright,

127 Cal. 692 (60 Pac. 431); Pomeroy's Equity

Jurisprudence, 995.) Hence, there was no reason in

law or logic why the court could not act directly,

without forcing the trustee to sell and convey the

premises. Under the circumstances the plaintiffs

could maintain an action to have the accounts and

respective rights of the parties adjusted and the

property sold, and the court could order the sale to

be made by its own commissioner. (More v. Calkins,

85 Cal. 190 (24 Pac. 729).) Under the terms of the

instrument the court could direct a judgment for any

deficiency to be entered in favor of the plaintiffs

against the four trustors, and its powers as a court

of equity extended to a final adjustment of the

rights of the parties to the end that further litigation

might be avoided.

"A trustee may always apply to a court of equity

for aid or directions, and such courts are likewise

open to any of the other parties when a dispute as to

the existence, character, or terms of a trust arises.

And where an accounting is necessary or a question
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as to the amount due exists, or where a doubt arises

as to whether the instrument created a lien, is a

mortgage or deed of trust, recourse to a court is the

safest, if not the only, course to pursue. (Banta v.

Wise, 135 Cal. 279 (67 Pac. 129) ; Godfrey v. Mun-
roe, 101 Cal. 227 (35 Pac. 761); More v. Calkins,

85 Cal. 188 (24 Pac. 729).) Trust deeds to secure

payment of a debt are an anomaly in our system,

and are admittedly inconsistent with the policy of this

state in regard to mortgages.' This being the case,

it would indeed be a harsh rule that would exclude

any of the parties to such an instrument from the

courts; hence, 'It has only been held that such deeds

are not mortgages which require foreclosure.' (Hodg-
kins V. Wright, 127 Cal. 692 (60 Pac. 431).)"

4 Cal. App., pp. 135-136.

There are dicta in the California cases to the effect

that the power of sale in a trust deed furnishes the ex-

clusive method of enforcing the trust deed, precluding

judicial foreclosure. The cases, however, go no fur-

ther than to hold that judicial foreclosure is not re-

quired. In the case at bar (assuming the suit to be one

for foreclosure, which, as already pointed out, it is not),

the trust indenture by its terms contemplates a suit to

foreclose might be brought, and brought by the benefi-

ciary and not the trustee. But however that may be, re+

gardless of contract provisions or local practice, a suit to

foreclose will lie in the federal courts.

Ray V. Tatum, 72 Fed. 114 (C C. A., 5th Cir.).

(4)

The Abstract Company Was Hostile to Appellee.

Assuming that the People's Abstract and Title Com-
pany was not guilty of collusion in the obtaining of the
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Torrens decree, nevertheless the conduct and acts of the

trustee were such as to charge it with hostility to the in-

terests of appellee, and the least that could be said against

the trustee would be that by its acts or its failure to act,

the trustee assumed a position inconsistent with that

of a faithful and diligent trustee, and that its negligence

was so unreasonable and so gross as to indicate antag-

onism to the beneficiary. And the cases permit benefi-

ciaries to bring actions on their own account and in their

names where the trustee is negligent or assumes a hostile

position. And in such cases it is obvious that the trustee

could not be aligned as a party plaintiff.

Appellee duly pleaded the fraud, collusion and neglect

of the trustee. [Tr. pp. 65-67.]

The defendants Austin and Belfords in their answer

alleged that the trustee was served with a copy of the

petition for registration of title. [Tr. p. 93.] The ap-

pellants in their answer admitted the default of the

trustee and alleged that one reason for such default was

that the trustee had knowledge of alleged original frauds

practiced against Austin, and that the trustee knew there

was no defense to the registration proceedings. Accord-

ing to Mr. Lavayea's own testimony he remembered

having received some paper served upon one of the di-

rectors and that Austin and others were plaintiffs. Then

he said:

"I have not the paper to which I have referred in my
possession. I have never seen them since the time I de-

livered them to Mr. Noland. Frankly, I can't recall

whether or not the paper was a summons and complaint

in an ordinary civil action or whether it was a petition

and notice in what is commonly known as a Torrens pro-

ceeding." [Tr. pp. 318, 319.]
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From these circumstances, pleadings and testimony it is

reasonable to deduce that the trustee had been served with

petition and notice in the Torrens proceedings. No doubt

is left as to this because the trustee was charged with

having been served, also with fraud and collusion, and

suffered default to be taken against it.

Appellants in their brief, starting at page 22 thereof,

deal with the testimony of Wm. Story, Jr., and con-

clude from that testimony that "At the time of the trial

it appeared that plaintiff's attorneys, long prior thereto,

had known (and admitted on the witness stand at the

trial) that the trustee was guilty of none of the frauds

charged against it in the complaint * * *." Appellants

also conclude that appellee knew prior to the trial that

the allegations of the complaint were untrue or incor-

rect. We submit that appellee had no knowledge of the

untruth of the allegations and that Mr. Story's testimony

taken as a whole does not warrant the conclusion on the

part of the appellants that appellee's attorneys knew the

trustee was guilty of no fraud.

On redirect examination Mr. Story testified:

"I don't know of any positive statement that Mr.

Lavayea made that he hadn't been served in the Tor-

rens proceeding, at least I don't recall any now * * *."

[Tr. p. 791.]

"There was an interview between him and me and

you (Mr. Lewinson) at your office in this city the

morning of his testimony prior to the time he was placed

on the stand.

Q. I will ask you to state whether, prior to that

time, Mr. Lavayea had made any positive statement to

you that he had not been served in the Torrens pro-
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ceeding. A. Well, as I have stated, to the best of my
recollection, when I first had the conversation with him he

stated that he had no recollection of ever being served in

the Torrens proceeding.

Q. When did he first make the positive statement that

he hadn't been served? A. On the day to which you

refer, in your office, just before he testified; he then

made the statement that the service which had been made,

and which had been referred to, had been made upon a

director of the company. That was the first time that

I had ever heard that that was the case." [Tr. pp.

791-792.]

The conversations between Mr. Story and Mr. Lavayea,

according to the testimony, were not so concrete and defi-

nite as would lead one to believe either that the trustee

was guilty or innocent of fraud. And the opinion of any

one person in that respect as the result of such conversa-

tions would carry very little weight and would bind no

one. The fraud existed or it didn't exist, not upon the

opinion of any person or persons, but upon the facts and

upon the conduct of the trustee and upon all the sur-

rounding circumstances. The appellants alleged in their

answer that the trustee had been served, that the trustee

had notified the appellee, and that the trustee knew there

was no defense to the Torrens proceeding. Such allega-

tions would not have been made without some reason

therefor. Such allegations indicate that the allegers had

communicated with the trustee and had come to an un-

derstanding as to their respective positions. Mr. Story

said he had changed his opinion as to the trustee's col-

lusion and that his opinion was changed because of Mr.

Lavayea's frankness about discussing the matter. How-

ever, Mr. Story changed his opinion during the trial.
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What his opinion might have been makes no difference,

since the acts of the trustee had already been done and the

trustee had actually taken a position hostile to appellee.

Of course the trustee could do nothing else but express

the desire "in ferreting out the facts," since, were it

to refuse to offer assistance in the investigation, its own

wrong, negligence, hostility or fraud would thereby be-

come the more apparent. The attitude of the trustee at

the time Mr. Story changed his opinion was assumed as a

matter of self-protection. Appellants in their brief state

that the testimony of officers of the trustee did not show

any hostility by the trustee against the plaintiff, the ap-

pellee, or a purpose to repudiate the trust, and that the

plaintiff merely had ignored the trustee. The trustee*s

officers could make such statements as they saw fit, but

no number of words denoting innocence or lack of hos-

tility could outweigh or wipe out the acts of or failure

to act on the part of the trustee. Instead of the plaintiff

ignoring the trustee, the trustee had in fact ignored the

plaintiff*. Could appellee be expected to seek aid through

the trustee when that aid and assistance had been made

necessary by the very conduct and hostility of the trustee ?

Seeking such aid might well have expedited transfers to

alleged innocent purchasers.

Seibert, Trustee etc., vs. MinneapoHs & St. Louis R.

Co. et al, respondent, and F. H. Griggs, intervenor, ap-

pellant, 52 Minn. 148 (20 L. R. A. 535), was an ap-

peal by the intervenor from an order of the District Court

sustaining a demurrer to his intervening petition in an

action by the trustee for certain mortgage bonds for their

foreclosure. Affirmed. Mortgage provided that no bond-

holder shall bring action to foreclose independently of
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trustee except after a requisition shall have been made to

the trustee (25% of bondholders), and also until after

refusal of the trustee to comply. Intervenor claimed such

provision was void insofar as it attempted to deprive any

holder from enforcing his remedy whereby he might have

his lien established upon the property. Court held provi-

sion reasonable and valid.

At page 540 of L. R. A. report the court said

:

"Again, the trustee, as mortgagee, representing

the interests of all the bondholders as beneficiaries,

is the proper party to institute foreclosure pro-

ceedings, but if he unreasonably neglects or refuses

to discharge his duty in the premises, doubtless an}^

bondholder may bring an action to enforce the se-

curity for the common benefit."

See, also:

Farmers etc. Co. v. R. Co., 66 Fed. 169, 173, 176;

Cochran v. Pittsburg etc. R. Co., 150 Fed. 682.

TORRENS TITLE.

The Torrens Law Does Not Create a Conclusive

Muniment of Title.

An excellent review of the California cases under the

Torrens Law up to November, 1923, is found in a note

in California Law Review, volume 12, pages 49-53, under

the caption, ''Inconclusiveness of Torrens Title."

The note is as follows:

"The Torrens system of land title registration was

first introduced into California in 1897, Although

the Torrens Act was declared constitutional as

early as 1907, it is only within the last six years

that any considerable amount of land has been regis-
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tered under the act. For this reason it has now be-

come possible for the first time to examine the prac-

tical workings of this latest experiment in title re-

cordation, as exemplified in the decisions of the Cali-

fornia courts.

"The advocates of the Torrens system put forth as

their strongest argument that a Torrens land title is

conclusive. As a result, there seems to be a wide-

spread belief that a title registered under the act is

unimpeachable, that the certificate of ownership is

the title. This belief was in all probability largely

responsible for the adoption of the system in this

state. The incorrectness of this common notion is

demonstrated by a large proportion of the cases that

have arisen under the Torrens Act in California. (See

note 5, page 49, citing cases.) The latest of these

is Petition of Furness. (Citing 62 Cal. App. 753,

218 Pac. 61.) The owner of a parcel of land ap-

plied for registration under the Torrens Act. The

court granted a decree certifying the title. The de-

scription of the land in the decree did not correspond

with the description in the application, and was such as

to include land belonging to an adjoining owner. It

was held that the decree was void on its face and

therefore subject to collateral attack, and that the ad-

joining owner was entitled to have the decree set aside

in a collateral proceeding.

"A Torrens title may be defective for either of

two reasons. The original decree certifying the title

may be subject to attack, or the title may be subject

to encumbrances created after the original registra-

tion but not appearing on the record. In other words,

the title may be defective when registered or it may
become defective after registration, and in either

case the defect may not be discoverable by examina-

tion of the register. If the title was defective at the
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time of registration, the decree certifying the title

will in some cases cure the defect. In many cases,

however, the title will remain defective and the de-

cree will be impeachable in some circumstances by di-

rect, in others by collateral attack.

"The decree is subject to direct attack under the

same circumstances as any other judgment in a civil

action. Thus the code provides that if the summons

in an ordinary civil action is not served personally

upon a defendant, he may appear and answer at any

time within one year after the rendition of the

judgment and have it set aside if erroneous. (Citing

Cal. Code Civ. Proc, Sec. 473.) The appellate

court has held that this section applies to Torrens

proceedings, and that therefore a Torrens decree is

subject to direct attack by a defendant not person-

ally served, at any time within one year. (Citing

Beggs V. Riordan (1919), 44 Cal. App. 230, 186

Pac. 187.) The decree may also be appealed from

in the same cases as any other judgment in a civil

action. (Citing Land Title Law, Sec. 15; Cal. Stats.

1915, p. 1936.)

"A Torrens decree is also subject to collateral

attack in the same cases in which an ordinary judg-

ment may be so attacked. The first of these cases

is where the decree has been obtained by fraud. The

person defrauded has the same remedies that he

would have if the land were not under the provisions

of the act. (Citing Land Title Law, Sec. 106; Cal.

Stats. 1915, p. 1950; Cooper v. Buxton (1921),

186 Cal. 330, 199 Pac. 6 (dictum); In re Sackett

(1921), 53 Cal. App. 592, 200 Pac. 742 (dictum).)

That is, if he was a party to the proceeding he cannot

collaterally attack the decree, but if he was not a

party or a privy, the decree is void as to him. (Citing

Freeman on Judgments, Sec. 336; Black on Judg-
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merits, Sees. 290, 293.) In cases of mistake, how-

ever, a Torrens decree cannot be collaterally at-

tacked. (Citing Cooper v. Buxton, supra; In re

Sackett, supra.) Though the two cases of fraud

and mistake are generally treated as companion cases,

the act specifically provides that where a decree has

been obtained by fraud the party defrauded has the

same remedies as if the land were not under the act

(Citing Land Title Law, Sec. 106; Cal. Stats. 1915,

p. 1950), while there is no such provision in regard

to decrees obtained by mistake.

*'A second class of cases in which the decree may
be collaterally attacked consists of those in which

the notice required by the act has not been given. To
illustrate, if, in the original proceedings, no notice is

personally served upon one in the actual occupation

and enjoyment of an easement over the land, such

person is not bound by the decree, and may assert

his easement, even as against a bona fide purchaser

of the registered title. (Citing Follette v. Pacific

Light & Power Corp. (1922), 64 Cal. Dec. 7, 208

Pac. 295.)

"Still another instance in which the decree may
be attacked in a collateral proceeding is that illus-

trated by the principal case. If the decree certifies

the title to land which was not owned or claimed

by the applicant, so that the true owner of the land

had no notice that the decree would affect it, the

decree is, as to the true owner, void.

"Finally, it is to be observed that while the Tor-

rens Act itself authorizes both direct and collateral at-

tack in certain cases while the land is in the hands
of the original applicant (citing Land Title Law,
Sees. 34, 37, 38; Cal. Stats. 1915, pp. 1939-1940), it

purports to make the title absolutely invulnerable in

the hands of a bona fide purchaser. (Citing Land
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Title Law, Sec. 39; Cal. Stats. 1915, p. 1940.) The
sections giving the bona fide purchaser absolute pro-

tection have, however, been declared unconstitutional

(citing Follette v. Pacific Light & Power Corp.,

supra), insofar as they protect the bona fide pur-

chaser as against one having an interest in the land

at the time of the registration, who was not served

with the notice required by the act. The result is

that a Torrens title is not conclusive even in the

one instance in which the framers of the Torrens

Act attempted to make it so.

"The weaknesses in a Torrens title thus far dis-

cussed have been weaknesses resulting from the in-

conclusiveness of the original decree. But even

though the original decree is free from all error and

hence unimpeachable, the title may become defective

after it has been registered, and the defect may not

appear on the record. For example, it has been held

by way of dictum that the title is subject to tax

liens accruing after it is brought under the act,

even though they are not registered. (Citing In re

Seick (1920), 46 Cal. App. 363, 189 Pac. 314.)

A tax sale, however, does not create a valid encum-

brance on the land unless it is registered within five

days, as prescribed by section 77 of the act. (Citing

In re Seick, supra.) A tax lien is not the only en-

cumbrance that may be imposed on the property

after its initial registration, without appearing on the

record. Thus the act itself provides that liens, claims,

or rights arising under the laws of the United States,

which the statutes of California cannot require to

appear of record upon the register, nevertheless con-

stitute valid encumbrances upon the land. (Citing

Land Title Law, Sec. 34, subd. 6; Cal. Stats. 1915, p.

1939.)
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"It is evident, therefore, that a Torrens title does

not possess that one supposed quality which has

helped most to popularize the system. Most of the

decisions holding a Torrens title inconclusive are jus-

tifiable, either by the express provisions of the act

itself, or on the ground that a Torrens decree is sub-

ject to direct and collateral attack under the same cir-

cumstances as any other judgment. It is on the

latter ground that the principal case must be upheld.

The rule is a familiar one that where it appears from

the record itself that the court had no jurisdiction,

the judgment is void and may be collaterally at-

tacked. ( Citing Black on Judgments, Sec. 278 ; Free-

man on Judgments, Sec. 116.) In the principal case,

it appeared from the face of the record that the de-

cree certified the title to other land than that which

the petitioner owned, as shown by his application.

Over this additional land the court had no jurisdic-

tion.

"Furthermore, the decision seems to be a just one.

The adjoining owner whose land was included in the

decree had notice that the title to his neighbor's land

was to be certified. But he had no notice that his

own title might be called in question. An ordi-

narily prudent man in these circumstances prob-

ably would not appear in the proceeding. His failure

to appear should not enable the court to deprive him
of his title.

"The inability of the courts to protect the Tor-

rens title produces a number of important results.

Registered land does not possess that free alienability

which the system was intended to bring about. It is

still necessary to search titles. It is still necessary to

insure them. For these reasons, the time and ex-

pense of transfer are as great as under the recording

systems. This condition of things is due in part to
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the fact that the Torrens Act, like many other laws,

suffers from maladministration. The principal case

is only one example of litigation resulting wholly

from the negligence of the court rendering the orig-

inal decree. In some states there has been an attempt

to secure a more efficient administration of the law

by creating special courts to handle all cases arising

under the act. This seems impracticable in Califor-

nia by reason of the fact that there is not enough

Torrens litigation to support a court in any county in

the state except possibly Los Angeles. But even if

it were possible to secure a perfect administration of

the law, this would go only a short way toward pro-

tecting the holder of a Torrens title. His title would

still be impeachable in all of the ways that have been

enumerated, so long as the act remains in its present

form.

"The remedy for this state of affairs would seem

to be to amend the act in such a way as to make the

title conclusive and the decree free from any collateral

attack, provided the prescribed notice has been given.

That it is constitutionally possible to do this may be

inferred from the language of the court in Follette v.

Pacific Light & Power Corporation, and it fol-

lows from the decision in the same case that to go

further and make the title conclusive, even though

the prescribed notice had not been given, would be

inconsistent with the due process clause. It is not

within the power of the Legislature to create a per-

fect Torrens title. But it is quite possible to give

the owner of the registered title a much higher degree

of protection than he is given under the present act.

If this were done, land might become as freely alien-

able as the framers of the present Torrens Act in-

tended it to be. Under the Torrens system in its

present form, the facility of transfer of land titles is

not materially increased."
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The Torrens Decree Is Not Binding on Appellee Be-

cause Its Liens on the Three Parcels of Property

Were Known to the Petitioners for Registration,

as Well as Its Post Office Address, and It Was
Nevertheless Omitted as a Party to the Proceed-

ing and Not Served With Process Therein. The

Service by Publication on "Unknown Parties"

Did Not Affect Appellee's Rights.

Section 5 of the Torrens Law (Deering's General Laws,

1915, p. 382) requires that the petition for registration

shall, among other things, contain

:

"A statement of the estate or interest which each

applicant has or claims and whether or not the same

is community property or is subject to a homestead or

to any easement, lien or encumbrance and if so the

name and postoffice address, if known, of each holder

thereof, the nature and the amount of the same, and

if recorded, the book and page of the record; a state-

ment of whether or not the land is occupied and if so,

the full name and postoffice address of each occupant

and what interest he has or claims; a statement of

any other person zvho has any estate or claims any

interest in the or any part of the land, in law or

equity, in possession, remainder, reversion or expec-

tancy, and the names and postoffice addresses, if

known, of every such person together with the names

and postoffice addresses of all the owners of adjoin-

ing lands, so far as the same can be ascertained upon

diligent inquiry."

Section 12 of the Torrens Law (Id., p. 384), which

contains requirements as to service of process, is in part as

follows

:

^'All parties who have not joined in the petition or

» assented thereto in writing and who appear by the
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petition or petition and abstract or report of the ex-

aminer of titles to be interested in the fee, all occu-

pants named in the petition and the husband and wife

of the applicant, if married, shall be personally served

with a copy of the notice, attached to a copy of tJie

petition, if they reside in the state and can, with rea-

sonable diligence, be found and served therein. All

owners of adjoining lands who have not given their

written consent to the hearing of the petition and

who reside in the state and can, with reasonable dili-

gence, be found and served therein, shall be served

with a copy of said notice, without a copy of said

petition, personally.

"As to all persons who have not joined in the peti-

tion or who have not in writing assented to the hear-

ing thereof, who do not reside in the state or who
cannot, with reasonable diligence, be found and served

therein, a copy of such notice, without a copy of the

petition, shall, within thirty days after the first pub-

lication of such notice, be sent to such party at his

last known place of residence, by mail, postage pre-

paid, and if his last known place of residence cannot

with reasonable diligence be ascertained, then such

notice must be mailed to him in care of the county

clerk of the county in which the land is situated;

provided, however, that as to all such persons so to

be served by mail who appear by the petition or peti-

tion and abstract or report of the examiner of titles

to be interested in the fee, a copy of the petition shall

be attached to the copy of the notice mailed to them

as herein provided
;
provided, further, that no copy of

abstract, order or map need be serxed with any

notice."

These provisions of the statute manifestly required that

appellee be made a party to the registration proceedings

J
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and that a copy of the notice of appHcation and of the

petition for registration be mailed to it at its postoffice

address. The failure to follow these requirements of the

statute rendered the judgment void as to plaintiff.

This is settled by the recent case of Follette v. Pacific

Light & Power Corporation, 189 Cal. 193. In that case

the cause was tried upon an agreed statement of facts.

On November 18, 1915, one Bogart, being the owner of

the premises in controversy, deeded an easement of right-

of-way over and across a portion of said premises to de-

fendant for the uses of its light and power lines as a

public utility corporation. This conveyance was duly re-

corded, and defendant took possession of said premises

required for the exercise of its easement. On September

8, 1916, Bogart filed a petition for registration in the

Superior Court of Los Angeles county. In said petition

said easement was not mentioned or referred to and no

reference was made to Pacific Light & Power Corporation,

Bogart alleging that he had title by adverse possession.

Upon filing of the petition, it was ordered that notice of

hearing thereon be given as provided in the Torrens Law,

and notice was thereupon published for four successive

weeks. No service of said notice, other than by publica-

tion, was made, and the defendant had no knowledge of

the pendency of said proceedings until the beginning of

the present action. Thereafter on December 18, 1916,

title in fee was registered in said Bogart without any

notation as to said easement. Thereafter and on January

17, 1917, Bogart sold to one Gibbs who paid full value,

and who relied exclusively upon said certificate of title to

support his claim of being an innocent purchaser for

value. On February 16, 1917, said Gibbs sold to the plain-
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tiff, who similarly relied upon said certificate of title.

Neither Gibbs nor plaintiff went upon or examined the

premises, nor did either of them have any actual knowl-

edge of the claim, interest, easement and occupancy or

possession of the defendant. The court held that the de-

fendant was not bound by the Torrens decree because it

had been intentionally omitted from the proceeding as a

party and had not been served with process.

After quoting from the statute a portion of the matter

quoted above, the court proceeded:

"From these excerpts from the body of the said

Land Title Law it appears to be the clear intendment

of the law that as to every occupant of lands with

respect to which the establishment and registration

of the title is sought, there must be a personal service

of notice, which serves as the process by which such

person shall be brought within the jurisdiction of the

court in which the proceedings for the establishment

and registration of the title to the premises is pend-

ing. Any other interpretation of these essential pro-

visions of the act giving the court jurisdiction over

the subject-matter and the parties interested in such

proceedings would permit the petitioner, by the mere

omission of the name or names of those persons who
were in the actual occupation of the premises in ques-

tion from his petition, to avoid the express require-

ment of the law as to the personal service of the

notice or process upon such person or persons. This

would be to permit him to take advantage of his own
wrong, and to thus violate one of the most ancient

and salutary axioms of our law. This view of the

subject is in harmony with what has already been said

by this court in several well considered cases involv-

ing the power of the Legislature to provide for sub-
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stituted service, or notice and process in proceedings

in rem/'

The court, after reviewing the authorities, concluded:

"The case stands as though the only provision in

the law as to the giving of notice was that requiring

personal service upon the class of claimants in which

this defendant is; and, that notice not having been

given, there was in that proceeding and as to this

defendant no due process of law/'

The Follette case is in accord with the decisions of the

United States Supreme Court and other jurisdictions.

American Land Co. v. Zeiss, 219 U. S. 47 (55 L. Ed.

82), arose on a certificate from the United States Circuit

Court of Appeals for the Ninth Circuit, presenting ques-

tions as to the invalidity under the Federal Constitution

of the McEnerney Act and proceedings thereunder. In

answering the questions in the negative the Supreme

Court discussed the constitutionality of the statute from

the standpoint of the "authority of the state to deal with

the subject" and "the sufficiency of the safeguards pro-

vided in the statute," saying: "The question of power is

intimately interwoven with the sufficiency of the procedure

adopted." (L. Ed., p. 94.) Referring to Title etc. Co. v.

Kerrigan, 150 Cal. 289, the United States Supreme Court

<ibserved

:

"In the Kerrigan case, supra, it was held that the

result of the provisions of the statute was 'to require

the complainant to designate and to serve as known
claimants all whom, with reasonable diligence, he

could ascertain to be claimants'—a construction which

in effect declared that the statute prohibited the omis-

sion of a known claim or claimant, upon the concep-
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tion that the rights of such claim or claimant would

be foreclosed by the general designation and notice

prescribed for unknown claimants." (55 L. Ed. 96.)

Priest V. Board of Trustees, 232 U. S. 604 (58 L. Ed.

751, 1914), was an appeal from the Supreme Court of tho

territory of New Mexico to review a judgment dismissing

a petition for mandamus to compel the trustees of the town

of Las Vegas to execute a conveyance of land within the

boundaries of Las Vegas land grant. The judgment of

the territorial court was affirmed. The petitioners claimed

under deeds in 1888 and 1894 from the then owners and

under a judgment quieting title against certain named per-

sons "and all of the unknown claimants of interests in the

lands and premises" adverse to petitioners. The decree to

quiet title was duly entered in 1894. The territorial court

held that the town of Las Vegas, though unincorporated

at the time, was known to the plaintiffs in the quiet title

proceedings and was therefore not bound by the decree "as

an unknown claimant" and that the finding in the decree

as to jurisdiction was subject to collateral attack.

On the point that the town was not bound by the judg-

ment, the Supreme Court adopted the decision of the ter-

ritorial court because the case depended upon local statutes

"to the construction of which by the (territorial) Supreme

Court we have repeatedly decided to defer. In this case

the deference is the more justified, if indeed it is not com-

pelled, by the subsequent construction of the statutes in

the same way by the Supreme Court of the state."

The decision went beyond the decision in the Folletlc

case, holding that the judgment quieting title was subject

to collateral attack.
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In reviewing the decision of the territorial court the

Supreme Court said in part

:

"The whole question, therefore, is whether the pro-

ceedings of 1894 bind the present defendants, the

board of trustees of the town of Las Vegas.

"The court answered the question in the negative,

basing the answer on the provisions of the laws of

the territory, sections 4010 and 4011 of the Com-

piled Laws of 1897 of the territory, the court said,

provide for an action to quiet title to real property,

and permit the complainant to make parties, *by

their names as near as can be ascertained,' those who

claim an interest adverse to him, the unknown heirs

of any deceased person who made claim in his life-

time, 'and all unknown persons who may claim any

interest or title adverse to plaintiff, * * * ^^_

known heirs by the style of unknown heirs of such

deceased person, and said unknown persons who may
claim any interest or title adverse to plaintiff by the

name and style of unknown claimants of interests in

the premises adverse to the plaintiff, and the service

of process on and notice of said suit against defend-

ants, shall be made in the same manner as now pro-

vided by law in other civil suits.' Service by publica-

tion, the court said, is provided by 2964, and may be

ordered upon a sworn pleading or affidavit 'showing

that the defendant, or any one or more of them in said

cause, resides or has gone out of the territory, has

concealed himself within it, has avoided service of

process on him, or is in any other manner so situated

that process cannot be served upon him or them, or

that his or their names, or place of residence, is un-

known, or that his or their whereabouts cannot be

discovered.' (58 L. Ed., pp. 755-6.)

"* * * The complainants thus knew that the

town of Las Vegas was the confirmee of the grant,
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and that if complainants' title had, by adverse pos-

session, been wrested from any one, it was from such

confirmee. Knowing this, we are of the opinion that

it was their duty to have made the town of Las Vegas

a party, and that the term 'unknown owners' could

not be utilized to divest title from what the act of

Congress, no less than plaintiff's conceded knowl-

edge, told them was the true ownership of the prop-

erty. The court commented upon the abuse which

may be made of statutes providing for constructive

service, and the necessity to so construe them as 'to

hold that where the real owner may be brought into

court by name, his property may not be taken by an

advertisement against unknown owners,' and that

where, 'as in this case, the locus of the title is defi-

nitely declared of record, and such is confessedly

known to the complainant, it is but an exaction of

good faith that the holder of such title should be

summoned by name in order that he may appear and

defend. To exact less is to open the doors wide to

insidious attacks upon property rights, and, indeed, to

ignore the statute which in terms provides (Com.

Laws 4011) that persons claiming interests 'may be

made parties defendant by their names, as near as

the same may be ascertained.' " (P. 756.)

Referring to other cases which had been cited, including

American Land Co. v. Zeiss, 219 U. S. 48, 55 L. Ed. 83,

the Supreme Court said:

"It is not necessary to review them, as the con-

struction of the court of the local statute is that it

required the parties defendant in an action to quiet

title to be designated 'by their names, as near as they

can be ascertained,' and permits parties defendant to

be designated as 'unknown claimants' only when their

names cannot be ascertained. In other words, re-
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qiiires them to be unknown in fact, not merely in

designation. Any other conclusion would make the

statute not a facility for removing clouds from titles,

but for putting clouds upon them; and the accommo-

dation of the law of its process to an exceptional con-

dition could be perverted, and rights divested by a

semblance of notice of adverse claims to them." (P.

757.)

Relative to the findings of jurisdiction in the suit to

quiet title the Supreme Court said

:

"It is contended, however, that the distinction

which the Supreme Court of the territory made

between the findings of the trial court in the

proceedings of 1894, as to jurisdiction and find-

ings as to other matters in issue is without foun-

dation, and that 'the question of the jurisdiction of

the defendants through service by publication having

been adjudicated in the decree of 1894' is conclusive,

'and not subject to attack in this collateral proceed-

ing, whether as a matter of fact it was in issue, or

not.' To sustain the contention Thompson v. Thomp-
son, 226 U. S. 552, 57 L. Ed. 348, 33 Sup. Ct. 129,

is cited. The case was concerned with the faith and

credit to be given to a decree of divorce rendered

upon service by publication. The publication was
attacked because based on an affidavit made on infor-

mation and belief, and it was hence contended that the

court had not acquired jurisdiction. The intention

was held untenable, the court saying that if the affi-

davit could be regarded as defective, it was not in

the omission to state a material fact, but in the degree

of proof; and that therefore the resulting judgment
could not be said to be void on its face. The principle

was declared, however, to be established that the full

faith and credit clause and the statute enacted there-
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under do not apply to judgments rendered by a court

having no jurisdiction of the parties or subject-matter

or of the res in proceedings in rem."

"The case at bar is therefore clearly distinct from

that case. The town of Las Vegas at the time of the

institution of the suit to quiet title and of the publica-

tion of process was, whether regarded as an entity

separate from its inhabitants, or collectively, as com-

posed of them, either not intended to be made a party

under the designation 'unknown claimants of interest,'

or the designation was untrue." (58 L. Ed. 757.)

Other cases in accordance with those just reviewed are

:

Sherman v. People et al, 154 N. Y. Supp. 484

(App. Div., 1915);

Arnold v. Smith et al, 140 N. W. 748 (Sup. Ct.

Minn., 1913);

Kirk V. Mullen, 197 Pac. 300 (Ore., 1921).

From the foregoing authorities it appears the decree of

registration was void as to appellee. It follows that ap-

pellee is entitled to recourse to its security, regardless of

whether or not appellants acquired the Torrens certificate

in good faith.

A Torrens Certificate Cannot Transfer a Merchantable

Title Until One Year After the Decree of Regis-

tration, Where Any of the Parties to the Pro-

ceeding Were Served by Publication.

The title purchased by Gill was, as a matter of law, sub-

ject to being opened under C. C. P., section 473, or by a

suit in equity merely on a formal showing.

In Beggs V. Riordan, 44 Cal. App. 230, it was held that

a Torrens decree is subject to being upset within one year
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under C. C. P. 473. The only showing required in an

appHcation under section 473, was that the Torrens judg-

ment recited "defendant could not, with reasonable dili-

gence, be found and served within this state, and that

service was made by publication and on statutory notice

and by mailing of a copy thereof to appellant's last known

place of residence." (44 Cal. App. 231.)

The following is from the opinion

:

''Under the circumstances shown by the record

there is no doubt that appellant's motion, which was

made within one year after the rendition of the judg-

ment, should have been granted, if the affidavits of

merits upon which the motion was made were suffi-

cient. (Code Civ. Proc, Sec. 473.) In her affidavit

appellant stated 'that affiant has fully and completely

stated all the facts of the case to her counsel herein,

and that she has been informed that she has a full and

complete defense to said action.' The affidavit of her

attorney contains the following: 'That affiant has

examined the tax deeds and record of the proceedings

leading up to the issuing of the tax deeds upon which

plaintiff's action is based, and finds that there are

numerous irregularities in the proceedings, making

said deeds and the proceedings therein void from the

beginning. That he has advised defendant herein,

Mabel B. Riordan, that she has a good and complete

defense to the action of plaintiff herein upon the

merits thereof. The defendant herein, Mabel B,

Riordan, is the owner in fee and record owner of said

property subject only to the alleged claims of said

tax deeds, which are void. That some of said irregu-

larities are duly set out in the affidavit of defendant

herein.' The affidavit of defendant pointed out some
of the alleged defects in petitioner's tax deeds, stat-

ing, among other things, 'That the taxes on said prop-
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erty were extended for a greater sum than was due,

and the property was sold to the state for a sum

greater than was due for said year.' Appellant, in

connection with her motion (although that part of

said section 473 requiring the presentation of such

answer, does not apply to a motion for relief upon the

grounds specified in the motion), tendered a verified

answer denying the plaintifif's alleged ownership of

the land, and alleging that appellant was the owner in

fee and entitled to possession thereof."

''We think that the affidavits of merits were suffi-

cient and that the court erred in denying the motion."

(Citing cases.)

In Parkside Realty Company v. McDonald, 166 Cal.

426, it was held that a merchantable title could not be

acquired until the lapse of one year after a judgment quiet-

ing title where there had been service by publication, as

within that period a defendant served by publication had a

right to have the judgment set aside under C. C. P. 473.

( See especially p. 434.

)

In Holmes v. O'Bryan, 28 Cal. App. 264, it was held

that one not made a party in a McEnerney proceed-

ing, and designedly omitted, might have the same set aside

by an independent suit in equity. To the contention of the

appellant that a proceeding under section 473 was neces-

sary, the court replied

:

"A court of equity was the ampler forum, in whicii

she was entitled to initiate and in a measure control

her own action to quiet her title to the premises, and

set aside the decree in the former proceeding ob-

tained, as she alleged, through fraud." (28 Cal. Apn.

267.)
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The Provisions of the Torrens Law Relative to Bona

Fide Purchasers Are Confused and Contradic-

tory, But Under Them a Purchaser of a Torrens

Certificate Without Knowledge of an Outstand-

ing Title Is Not Preferred to the True Owner.

In Follette v. Pacific Light & Power Company, 189 Cat.

193, the facts of which have already been stated, the court

after quoting sections 34, 36, Zl , 38, 39 and 41 of the

Torrens Law, which are also quoted in the Torrens cer-

tificate set forth above, said:

"It is the contention of the appellant that these

sections of the act in question entitle the purchaser of

a registered title to the premises for which he has

paid full value, to hold the same by a title which shall

be superior to every claim, title, or interest which has

not been protected in the decree of registration, or

which is not expressly excepted from the application

of the foregoing sections of the act; and hence thai

even though the respondent herein was in the open,

actual, and visible possession and occupancy of the

portion of said premises upon and over which its said

easement was being exercised, and even though said

decree of registration of the title to said premises was

void as to his predecessor, Bogart, because obtained

without that personal service of notice of the pro-

ceedings leading up to said decree, which could alone

constitute due process of law, plaintiff's asserted title

as the sole and exclusive owner of said premises in

fee simple, founded upon said decree, must prevail

over the respondent's easement, by virtue of the fore-

going provisions of the Land Title Law. To give

such broad and far-reaching interpretation to these

provisions of said law would be to sweep away all of

those ancient safeguards which the person in the open,

actual, visible, notorious possession and occupancy of
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the real property, under whatever claim of interest or

title, had, against being deprived of his right or claim

of right therein, without his day in court; and would

be to go so far as to declare that such a possessor and

occupant of real property under a claim of right, in-

terest, or ownership, however well founded, would be

defenseless against the holder or transferee of a reg-

istered title under this act, who had acquired the same,

for a full consideration, but without any examination

of the premises or any inquiry as to its actual posses-

sion and occupancy by another; and it would even go

so far as to compel the conclusion that the purchaser

of such a registered title, even 7inth actual knowledge

of the possession, occupancy, and claim of ownership

of another, could still obtain by such purchase a su-

perior title to the land. It is needless to say that such

a destructive interpretation of these provisions of this

law should not be adopted unless such a conclusion is

found to be inevitable after a most searching scrutiny

of the language and intendment of the law ; since it is

not to be presumed that the Legislature, in the enact-

ment of statutes, or the people, in the adoption of laws,

intend to overturn long-established legal principles,

unless such intention is made to clearly appear by ex-

press declaration or by necessary implication. Re
Garcelon, 104 Cal. 570, 584, 32 L. R. A. 595, 43 Am.
St. Rept. 134, 38 Pac. 414; Boyd v. United States,

116 U. S. 616, 29 L. Ed. 746, 6 Sup. Ct. Rep. 524."

"A cursory reading of the several sections of the

Land Title Law above set forth discloses that in eacli

of these the phrase 'good faith,' or its equivalent, 'bona

fide,' is employed in relation to purchasers of regis-

tered titles. If it were possible to so construe these

terms as used in said law as having the same scope and

meaning as that given them by the long course of

decisions prior to the adoption of this law, the case
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would be simplified, for the reason that such pur-

chasers of such registered title would still be required

to take notice of the actual possession and occupancy

of the premises by another, and would still be bound

to all that such notice imported, and hence could not

be bona fide purchasers of the premises as against the

prior and superior rights and interests of such actual

possessor thereof. But the framers of this law evi-

dently intended that such should not be the interpreta-

tion to be placed upon these terms. By the provisions

of 34 of this law the only actual possession and occu-

pation of the premises to which the title of the reg-

istered owner or his successor is subject are : ( 1 ) Of
the holder of a lease or agreement for a lease for a

period not exceeding one year; (2) of a public high-

way; (3) of a subsisting right-of-way or easement

created within one year before issue of the certificate

of title relied upon, over or in respect to the land;

(4) the lien of taxes or special assessments; (5) liens,

claims, or rights arising under the laws of the United

States, The only two of the foregoing exceptions

with which we are at present concerned are those re-

lating to leases and easements. It might well be

questioned, in passing, whether the selection of these

two classes of occupants of premises claimed under a

registered title as exempted from its terms does not

deprive this law of that uniformity of operation which

the State Constitution requires in all general laws.

Const., Art. I, II."

"* * * To return, then, to the purposes of the

framers of this law, as disclosed by its express terms,

it would appear from a reading of section 36 thereof,

above quoted, that, except as to the favored classes

of occupants above referred to, the purchaser of a

registered title shall not be held 'to inquire into the

circumstances under which any previous registered
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owncr was registered' and shall not 'be affected with

notice, actual or constructive, of any unregistered

* * * interest,' and this section further declares

that 'knowledge that any unregistered * * * in-

terest is in existence shall not of itself he imputed as

fraud.' It is thus positively and expressly stated by

this section of the law, not only that the actual pos-

session and occupancy of the premises by the holders

of interests therein other than those excepted by the

earlier section shall not impart notice of the rights

of such possessors and occupants, but that even actual

knowledge of their said possession and occupancy on

the part of the purchaser of a registered title shall

furnish no protection against such title. Applying,

this inescapable interpretation of these sections of this

law to the case at bar, it would follow that, even

though the plaintiff had actual knowledge of the

occupant's possession and occupancy of said premises,

in the exercise of its easement therein, and even

though the plaintiff actually knew that the respondent

was the owner of such easement by the purchase of

the same from the plaintiff's predecessor, Bogart, and

even though the plaintiff actually knew that the right

and interest of said respondent, and its actual occu-

pancy of said premises thereunder, antedated the pro-

ceedings for the registration of Bogart's title thereto,

the plaintiff could still rest serenely upon his regis-

tered title as superior to the respondent's right and

interest in the premises, and could maintain this suit

in ejectment, and oust the respondent therefrom.

What, then, becomes of the ancient doctrine of bona

fides and good faith in the purchases of real prop-

erty? What of due process of lawf Under this sec-

tion of the law in question, as thus interpreted, these

would no longer exist. It may be contended, how-

ever, that under 37 of said law, these ancient mean-
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ings and safeguards thus expressly destroyed have

still been preserved and restored. That section reads

as follows:

'' 'Sec. Z7. In case of fraud, any person defrauded

shall have all rights and remedies that he would have

had if the land were not under the provisions of this

act; provided, that nothing contained in this section

shall affect the title of a registered owner who has

taken bona fide for a valuable consideration, or of any

person bona fide claiming through or under him.'

"It may be pertinently inquired what the term

bona fide, as twice employed in this section, is in-

tended to mean. Was it intended that a purchaser

having actual knowledge of the full extent of the

prior rights and interests in the premises to be pur-

chased could not, with such knowledge, be a purchaser

in good faith? If; so, what, then, becomes of the

express terms of the former section, declaring that

such actual knowledge shall not be imputed as fraud?

If not, then these two sections of the law are in open

antagonism and confusion. This state of confusion

is not relieved, but is rather increased and intensified

by 39 of the act, which declares that 'no unregistered

estate, interest, power, right, claim, contract, or trust

shall prevail against the title of a registered owner

taking bona fide for a valuable consideration, or of

any person bona fide claiming through or under him.'

"Our conclusion, therefore, is: That the provi-

sions of the Land Title Law which purport to entitle

the purchaser of a registered title to the premises in

the actual possession and occupancy of another, to

hold the same superior to the prior rights and inter-

ests of such possessor, notwithstanding that such reg-

istered title is subject to the infirmities shown to exist

in the instant case, are obnoxious to the provision of
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the Federal Constitution, which provides that persons

shall not be deprived of their property without due

process of law."

In Christensen v. Christensen, 219 Pac. 615 (Ore.,

1923), the case is stated in the headnote as follows:

**Registration of plaintiff's prior mortgage on land

registered under the Torrens system (Or. L. 9973.

9974, 9987, 9988, 9992, 99997, 9998, 10023, 10024,

10028), without notation of such mortgage upon

owner's duplicate certificate, as provided in section

9998, held such constructive notice to a purchaser at

a sheriff's sale foreclosing a subsequent attachment

lien as to prevent him from asserting defense of

innocent mortgagee, section 9998 prescribing that

such a duplicate may be presented, being merely a pro-

vision for the owner's convenience, and not for the

purpose of giving notice; the real source of notice

being the register."

The following is from the opinion

:

"This suit involves a construction of a crude

attempt to graft upon our statutes an exotic system

of registration, to be carried along coincidentally with

the old and tried system which has been in force since

the first organization of civil government in Oregon.

There are serious doubts as to its constitutionality,

but both parties in this case are claiming under it, and

we assume, in the consideration of this case, that the

system is constitutional. It is seldom used in this

state, and no one can examine its provisions without

being struck by its extreme crudity, and by the fact

that it requires a good deal of judicial construction

to make it workable at all. Anyone who has perused

Niblack's Analysis of the Torrens System will be

impressed with the fact that under all governments
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having constitutional limitations upon the judicial

power these Torrens statutes are crude to the extent

of being almost unworkable, but, assuming that there

is enough left of them after striking out clearly un-

constitutional attempts to confer upon an administra-

tive officer many powers that are clearly judicial, we

will consider the case in hand.

"We find nothing in our statute which makes the

owner's duplicate certificate constructive notice, or

any notice, of any fact connected with the title, and

we do not regard this statute so beneficial in character

as to entitle us very liberally to construe into it pro-

visions not contained in the statute itself." (219 Pac.

617.)

Gill Was Not a Bona Fide Purchaser for Value Be-

cause He Had Knowledge of Appellee's Outstand-

ing Title and Irregularities in the Registration

Proceeding, or What Is the Same Thing, He Had
Knowledge of Facts and Circumstances Which

Put Him on Inquiry.

The authorities show that it was Gill's duty to take

active steps to advise himself of the facts; that he had no

right to rely on representations made by Davis and Thom-

ason; that he was put on inquiry by any unusual circum-

stances such as the loss of the water stock, the defaults in

the registration proceeding, and Austin's possession; that

being so put on inquiry, it was his duty to diligently follow

up all available clues.

In Coal Co. v. Doran, 142 U. S. 417, the court said:

"* * * Actual notice embraces all degrees and

grades of evidence, from the most direct and positive

proof, to the slightest circumstances from which a

jury would be warranted in inferring notice, while



-112-

constructive notice is a legal inference from estab-

lished facts, and, like other legal presumptions, does

not admit of dispute. He must take care, and make

due inquiries, or he may not be a bona fide purchaser.

* * * He has no right to shut his eyes or ears to

the inlet of information, and then say he is a bona fide

purchaser without notice. * * * Whatever is

sufficient to put a person on inquiry is considered as

conveying notice; for the law imputes a personal

knowledge of a fact, of which the exercise of common
prudence might have apprised him."

In Livingston v. N. Y., O. & W. Ry. Co., 184 N. Y. S.

665, 666, the court said:

"This deed purported to convey the fee, and the

grantor entered into a covenant which of itself, was

intended to give notice of the defect in his title, for

'unusual clauses always excite suspicion' (Broom's

Legal Maxims (8th Am. Ed.) 289)."

In Elliott V. Atlantic City, 149 Fed. 849, the court said,

referring to the purchasers

:

"They had no right to rely upon the representations

of the solicitor of the complainant, and in doing so

they assumed the risk."

In LeVine v. Whitehouse, 37 Utah 260, the court said,

quoting from Pomeroy on Eq. Jur.

:

"When, however, the grantor, vendor, or mort-

gagor admits that his title was defective or incum-

bered, or that there was some outstanding claim upon

or equity in the property, or makes any other com-

munication which, unexplained, would constitute an

actual notice, but adds a further declaration to the

effect that such defect has been cured or incumbrance

removed, or claim of equity rescinded and destroyed.
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the purchaser * * * is not warranted in accepting

and relying upon this explanation or contradiction;

the information obtained under such circumstances

and from such a source is sufficient to put a prudent

man on inquiry."

In Peterson v. Weist, 93 Pac. 519, it was said by Rud-

kin, J. : "They could not blindly rely on the statement of

their vendors."

In Dewey v. Kimball, 89 Minn. 454, it was held that the

fact that a decree quieting title was obtained by default

was, itself, sufficient to require a person relying on the

decree to make inquiry of the party defaulting, as the

default indicated that the property had been transferred

prior to the proceeding.

In Krueger v. U. S., 246 U. S. 69; Mathieson v. Craven,

228 Fed. 345; U. S. v. Wesley, 189 Fed. 276, and in Gulf

Coast Canning Company et al. v. Foster, 17 So. 683, it

was held that a purchaser is chargeable with knowledge of

all facts appearing of record in his chain of title. Some

of these cases were cases in which the purchaser was held

chargeable with knowledge of matters appearing in the

judgment roll in a proceeding in the chain of title.

In Otis et al. v. Texas Company, 96 So. 1, it was said:

"The purchaser is bound to ascertain the nature of

the title which he seeks to purchase, and in looking

up titles he must examine them act by act. * * *

Nor for a further reason can the plaintiffs be consid-

ered as innocent third persons purchasing in good

faith. Their very act of purchase in express terms

shows they were purchasing a litigious right."
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In Dewey v. Kimball, 89 Minn. 454 (s. c. 95 N. W.

217, 895; 96 N. W. 704) (1903), it was held that a de-

fault in the judgment roll put the purchaser on inquiry.

There were two appeals in the case; one from a decree of

registration, and the other from an order denying a mo-

tion of the intervenor, National Bond & Surety Company,

to vacate the decree and for leave to answer. Judgment

was vacated and case remanded. The order appealed from

affirmed pro forma. The motion was made more than

sixty days after the entry of judgment or decree but the

appeal therefrom was taken within the statutory period of

six months. The only persons made defendants in the reg-

istration proceedings were M. L. Kimball and unknown

persons. Kimball appeared and assented in writing to the

registration. Prior to the registration proceeding the

National Investment Company, a Minnesota corporation,

with offices in St. Paul, took from the state an assignment

of a tax certificate on the lot in question, which was lo-

cated in Duluth. Thereafter it paid further delinquent

taxes and received "a subsequent tax receipt." On March

2, 1897, it assigned the certificate and subsequent receipt

to the bond company, which was also a Minnesota cor-

poration, and at all times since the latter was the owner,

holder and possessor thereof. The taxes for 1896-7-8 also

became delinquent, were paid for by the bond company,

which in each instance received a subsequent tax receipt.

Referring to the two corporations, the court said: "We

do not regard it as material that at the time of the.se

various proceedings the same person was the secretary

of each corporation, but such was the fact " (pp. 455-

456.) On March 6, 1901, Maria Dewey (who was later

the applicant in the registration proceedings) brought a
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suit to quiet title against one Emma Hicks and the in-

vestment company. Personal service was had upon the in-

vestment company, but it made no answer, and judg-

ment was thereafter taken against it by default. On

February 8, 1902, a few days prior to the bringing of

the registration proceeding, the bond company requested

the county auditor in writing, as the holder of the tax

certificate and the subsequent receipts, to issue a notice

of expiration of the redemption period, addressed to one

Nolte, who was apparently the record owner of the prop-

erty. Such notice was issued and served on Nolte. The

sheriff's return of service made to the county auditor as

provided by law prior to the filing of the registration pro-

ceeding. The abstract of title on file in the Torrens pro-

ceeding showed the assignment of the tax certificate to

the National Investment Company, the payment of sub-

sequent taxes and notice of the expiration of the redemp-

tion period. The examiner suggested in his report that

the National Investment Company be made a party de-

fendant in the Torrens proceeding, but this was not done.

The court quoted approvingly the following from the ex-

aminer's report:

"On the 27th day of February, 1902 (some eleven

months after the rendition and recording of the judg-

ment hereinbefore referred to), the county auditor, at

the request, apparently, of the National Investment

Company, caused a notice of the expiration of re-

demption period from said tax sale and assignment

for taxes of 1893, above referred to, to be issued,

which notice was thereafter duly served, and proof of

service thereof made, and filed in said auditor's of-

fice March 28, 1902. While I am of the opinion that

the judgment in the action to quiet title, adjudging
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the invalidity of all claims or liens of the National

Investment Company, is binding and conclusive upon

it, it does not bind the assignees, if any, of said

company, who were such prior to the commencement

of the action in which said judgment was rendered.

It would certainly seem from the proceedings had in

the auditor's office, as above indicated, that some

person other than said company may have some rights

based upon the aforesaid tax assignment, which were

not cut off by said judgment. I am therefore of the

opinion that parties, if any, claiming under the Na-

tional Investment Company prior to the commence-

ment of the action aforesaid, should be made parties

defendant; but as there is nothing of record to indi-

cate who, if any, they are, I would suggest that the

National Investment Company and the usual 'un-

known parties,' as required by the statute, should

be named and made parties defendant in this proceed-

ing." (89 Minn. 458.)

The court proceeded:

"We quite agree with the court below in its re-

mark that the party applying to vacate the decree

(the bond company) should have been made a party

by name, and would have been if the applicant had

used due and proper diligence. It is very evident to

us that, had she exercised the slightest degree of care

or industry, she would have been informed that the

investment company had, some time prior to the

bringing of her action to determine adverse claims,

parted with the tax certificate theretofore issued to it.

and the subsequent receipt, and had no further claim

or lien upon the land, and, through proper inquiries

of the officers of such company, would have learned,

without difficulty, the name of the owner of the cer-

tificate and receipt. Inquiry of the secretary would

have brought the information and the name of the
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assignee. That the investment company had disposed

of its claims, and had no further Hen or interest,

should have been sug"gested to the applicant by its

failure to answer in the action before mentioned,

and also by the records in the office of the auditor,

wherein it appeared that, some eleven months after

the default judgment was entered, some one was as-

serting a lien upon the premises for the amount paid

for taxes (several hundred dollars) and was endeav-

oring by reason thereof to foreclose the lot owner's

right of redemption from the tax sale. This fact

alone was sufficient notice to the applicant to put her

upon investigation and inquiry, and slight search for

the truth would have disclosed the real facts.

"Not only was there a failure to make this inquiry,

either at the office of the county auditor or at the

office of the investment company, but it looks as

though there was an effort to avoid it. Counsel for

the applicant ignored the recommendation and sug-

gestion found in the examiner's report, and pro-

cured a formal order of the court naming the person

to be designated as defendant in the summons, in ad-

dition to unknown parties—a person who had pre-

viously and formally, in writing and upon the appli-

cation, waived all right to any further notice whatso-

ever in the proceeding. Although the examiner was
of the opinion, and so stated, that the investment

company was bound and concluded by the judgment

entered in the action against it, he further stated em-
phatically that an assignee of such company, to whom
the assignment had been made prior to the com-
mencement of the action, would not be bound by it,

and that the company itself should be named as de-

fendant. Prudence upon the part of the counsel for

the applicant, to say nothing of the moral aspect of

the case, not only demanded some investigation, but.
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in addition, that the examiner's report and suggestion

be observed. The appHcant and her counsel could

not close their eyes to the record in the auditor's

office, pay no attention to it, or to what might be sug-

gested thereby, and also disregard, ignore, and prac-

tically sweep aside the report and advice of the ex-

aminer. If such a course of conduct should be up-

held, the Torrens law would prove an instrument of

oppression, and its enforcement would result in in-

calculable injury. (Pp. 459-461.)

"We hold that the provision of section 19 in re-

spect to who shall be and shall be known as de-

fendants is mandatory, and that a failure to follow

the advice and suggestion of the examiner of titles,

as found in his report, amounts to a failure to ob-

serve this provision, and renders any judgment there-

after entered invalid and void for want of jurisdic-

tion over the person or party named by the exam-

iner. It is no answer to this to say that the invest-

ment company had already had its day in court, and

was absolutely concluded by the judgment. That

judgment, if properly obtained and entered, was

conclusive upon it; but this was a matter to be

brought to the attention of the court, and passed

upon at the hearing of the application and under a

plea of res adjudicata.

"It is urged in the brief of counsel for the appli-

cant that the records show that this title was, soon

after the entry of the decree, registered in the name
of another party, alleged to have been a purchaser

of the land for value and in good faith. But no

such party could acquire any right as against a per-

son aggrieved by the decree, taking an appeal as

prescribed by the act. The decree of registration

itself is taken, in accordance with laws 1901, p. 357,

30 (c. 237), subject to the right of appeal by any
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aggrieved party within six months from the entry

thereof. While the rights of this alleged good-faith

purchaser have not been brought before this court

for adjudication, we suggest that the Torrens Act

expressly fixes and limits these rights, and must

govern them. We need not consider the case fur-

ther." (p. 462.)

On an application for rehearing the court propounded

two questions, for further argument, the second of which

was as follows:

*'Is the judgment invalid and void as to all parties

defendant, or simply invalid and void as against the

person or party named by the examiner, and who
should have been designated in the summons as de-

fendant?" (p. 463.)

Upon rehearing the court adhered to its original con-

clusions.

In Krueger v. U. S., 246 U. S. 69 (62 L. Ed. 582)

(1917), there was an appeal from the United States

Circuit Court of Appeals for the Eighth Circuit, to re-

view a decree which reversed a decree of the District

Court for Colorado dismissing the bill in a suit by the

United States to cancel a patent for public land. Af-

firmed. The bill alleged that the patent to the land con-

sisting of eighty acres upon a soldier's additional home-

stead entry, had been secured by false affidavits that

the land was unoccupied, unimproved and unappropri-

ated, whereas in fact the land had been for several years

previously in the open and notorious possession of one

Benson under title deraigned from the Denver, Pacific

Railway and Telegraph Company, under a land grant

by Congress. It was also charged that the fraud was
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perpetrated by an agreement between the entryman and

the husband of the defendant and that defendant took the

conveyance from the entryman with notice of the fraud

and without consideration. The District Court found

the patent had been obtained by fraud, but that defendant

was a bona fide purchaser without notice, but the Cir-

cuit Court of Appeals held defendant had constructive

notice of facts which, if investigated, would have led

her to knowledge of the fraud, and reversed the judg-

ment in her favor. The Supreme Court said in part:

"We have no doubt from the facts found that

Benson had such possession and occupation of the

premises as gave at least constructive notice of the

nature and extent of his title. (L. Ed. 585.)

"* * * But we need not dwell upon any infer-

ences which may arise from the relationship between

Mrs. Krueger and her husband and her actual knowl-

edge of Benson's possession, for we think the Circuit

Court of Appeals was right in reaching the conclusion

that Mrs. Krueger had at least constructive notice of

the manner in which the land had been obtained from

the Government. If the affidavit of Moses had truth-

fully stated possession of Benson, Benson would have

had an opportunity to claim his rights under the Act

of March 3, 1887, and the regulations of the Land

Department. From the receiver's receipt, which was

the evidence of title of record when Mrs. Krueger

obtained the deed from her husband, she was bound

to know that the land had been obtained upon an af-

fidavit of Moses asserting that the land was not occu-

pied adversely. Under the decisions of this court she

was chargeable with notice from Benson's possession,

and his record title from the railroad company, that

he had a preferential right of purchase under the

Act of March 3, 1887. Gertgens v. O'Connor, 191
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U. S. 237, 246, 48 L. Ed. 163, 169, 24 Sup. Ct. Rep.

194; Ramsey v. Tacoma Land Co., 196 U. S. 360,

364, 49 L. Ed. 513, 514, 25 Sup. Ct. Rep. 286. Hav-

ing such notice of the origin of the title under which

she had purchased, she was chargeable with' notice

of the facts shown by the records, and could not shut

her eyes to these sources of information and still be

an innocent purchaser without notice. This doctrine,

often asserted in this court, was summarized in Ochoa

V. Hernandez y Morales, 230 U. S. 139, 164, 57

L. Ed. 1427, 1438, 33 Sup. Ct. Rep. 1033, in which

it was said:

" 'It is a familiar doctrine, universally recognized

where laws are in force for the registry of recording

of instruments of conveyance, that every purchaser

takes his title subject to any defects and infirmities

that may be ascertained by reference to his chain of

title as spread forth upon the public records. Brush

V. Ware, 15 Pet. 93, 111, 10 L. Ed. 672, 679; Sim-

mons Creek Coal Co. v. Doran, 142 U. S. 417, 437, 35

L. Ed. 1063, 1071, 12 Sup. Ct. Rep. 239; North-

western Nat. Bank v. Freeman, 171 U. S. 620, 629.

43 L. Ed. 307, 31 T, 19 Sup. Ct. Rep. 36; Mitchell v.

D'Olier, 68 N. J. L. 375, 384, 59 L. R. A. 949, 53

Atl. 467.'

"If Mrs. Krueger had used these sources of infor-

mation she would have ascertained that the Moses

affidavit wherein it was stated that the lands were

not in any manner occupied adversely was untrue;

constructively, she is held to have knowledge of these

facts. Washington Securities Co. v. United States.

234 U. S. 76, 79, 58 L. Ed. 1220, 1223, 34 Sup.

Ct. Rep. 725. And see Dallemand v. Mannon, 4

Colo. App. 262, 264, 35 Pac. 679. The defense of

bona fide purchaser is an affirmative one, and the

burden was upon Mrs. Krueger to establish it in or-
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der to defeat the right of the Government to have a

cancellation of the patent, fraudulently obtained.

Wright-Blodgett Co. v. United States, 236 U. S.

397, 403, 404, 59 L. Ed. 637, 640, 35 Sup. Ct. Rep.

339; Great Northern R. Co. v. Hower, 236 U. S.

702, 59 L. Ed. 798, 35 Sup. Ct. Rep. 465." (586-

687.)

McArthur v. Scott, 113 U. S. 340 (28 L. Ed. 1015)

(1885), was an appeal from the Circuit Court of the

United States for the Southern District of Ohio. The

case arose on a bill in equity by the children of Allen

C. McArthur, a son of John Duncan McArthur, to en-

force a trust and establish a title in fee in lands in Ohio

under the will of their grandfather. The decree was

reversed. Purchasers of real estate relied upon a decree

annulling the probate of the will. It was held that a de-

cree annulling probate was absolutely void as against

grandchildren afterwards born and that they were en-

titled to recover their shares under the will against the

heirs and purchasers. The court said in part:

"As under the statute of Ohio, as construed by

the Supreme Court of that state, a decree annulling

the probate of a will is not merely irregular and

erroneous, but absolutely void, as against persons

interested in the will and not parties to the decree;

and as these plaintiffs were neither actually nor con-

structively parties to the decree setting aside the

will of their grandfather, it follows that that decree

is no bar to the assertion of their rights under the

will. To extend the doctrine of constructive and vir-

tual representation, adopted by courts of equity on

considerations of sound policy and practical neces-

sity, to a decree like this, in which it is apparent that

there was no real representation of the interests of
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these plaintiffs, would be to confess that the court

is powerless to do justice to suitors who have never

before had a hearing.

"The subsequent partition among the heirs at law,

and the conveyances by them to third persons for

valuable consideration, cannot affect the title of these

plaintiffs. All the facts upon which that title depends

appeared of record in judicial proceedings, of which

all persons, whether claiming under or adversely to

the will, were bound to take notice. The will and the

original probate thereof were of record in the county

in which the probate was granted. The will, as there

recorded, showed the estate devised to these plaintiffs

and to the executors in trust for them. The re-

cording of the will and probate in any other county in

which there was land devised was required for the

purpose of evidence only, and not to g'ive effect to

the probate. Hall v. Ashby, 9 Ohio 96, 99 ; Carpenter

V. Denoon, 29 Ohio St. 379, 395. The record of the

decree setting aside the will showed that neither

these plaintiffs nor any executors or successors of

executors in trust were parties to the suit; and,

consequently, that the plaintiff's title under the will, as

originally admitted to probate, was not affected by

that decree. The subsequent purchasers must there-

fore look to the vendors, and have no equity as

against these plaintiffs. Even a purchaser of land

sold under a decree in equity, though he is not af-

fected by mere irregularity in the mode of proceed-

ing against the parties to the suit in which the decree

is rendered, yet, as has been observed by Lord Redes-

dale, and repeated by the Supreme Court of Ohio, is

to see that all proper parties to be bound are before

the court, and that taking the conveyance he takes a

title that cannot be impeached aliunde/' Bennett v.

Hamill, 2 Sch. & L. 566, 577; Miasse v. Donaldson,

8 Ohio 377, 381 (pp. 1035-1036).
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In Peterson et al. v. Weist et al., 93 Pac. 519 (Wash.

1908), the action was to enjoin defendants from remov-

ing timber under contract in existence prior to time of

plaintiffs' purchase and referred to in deed under which

plaintiffs claimed. According to the recitals in said deed

the contractual rights of the defendants had expired, but

the recitals were erroneous. From a judgment for de-

fendants plaintiffs appealed. Judgment affirmed. The

opinion is by Rudkin, J., and is as follows:

"The judgment appealed from is manifestly right.

Tt is a well-settled rule that, where a purchaser has

knowledge or information of facts which are suffi-

cient to put an ordinarily prudent man upon inquiry,

and the inquiry, if followed with reasonable dili-

gence, would lead to the discovery of defects in the

title, or of equitable rights of others affecting the

property in question, the purchaser will be held

chargeable with knowledge thereof, and will not be

heard to say that he did not actually know thereof,

and will not be heard to say that he did not actually

know of them. In other words, knowledge of facts

sufficient to excite inquiry is constructive notice of

all that the inquiry would have disclosed.' 23 Am. &
Eng. Ency. Law (2d Ed.), p. 495; Mann v. Young,

1 Wash. T. 454; Wickman v. Sprague, 18 Wash.

466, 51 Pac. 1055; Deering v. Holcomb, 26 Wash.

588, 67 Pac. 240, 561; Rattehmiller v. Stone, 28

Wash. 104, 68 Pac. 168. Here the appellants had

notice of the reservation of the timber from the re-

citals in the deed through which they claimed and

from other sources, but claim they had no notice of

the time allowed for its removal except the notice

conveyed by the recital in the Baxter deed, which

was three years from February 10, 1902. If they

had no notice of the time allowed for the removal
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of the timber, it was solely because they made no

inquiry. They could not blindly rely on the state-

ment of their vendors (Foster, Neville & Co. v. Stall-

worth, 62 Ala. 547), and they made no inquiry from

any other source. In fact, they made no inquiry of

their vendors, but relied on the recital contained in

the deed transmitted to them through the mail. We
think the court was amply warranted in finding that

the appellants had actual notice of all of the facts,

including the time allowed for the removal of the

timber, but the recital in the deed under which they

claimed was sufficient of itself to excite inquiry,,

which, if followed up, would lead to notice." (93

Pac. 519-520.)

Mr. Gill, although a real estate operator and mort-

gage loan banker, had no experience with Torrens titles

up to the time he acquired the property involved in this

suit. If he accepted the Torrens certificate without tak-

ing the advice of counsel, as he claimed in his testimony,

he was guilty of the grossest negligence. Had he laid be-

fore competent counsel the outlines of the transaction

as he undertook to detail them on the stand, he would

have been advised substantially as follows: *'Mr. Gill,

you are purchasing both land and water stock. You

have submitted a Torrens certificate indicating that Thom-

ason, your vendor, has title to the land, but you have

submitted no evidence whatever that the water stock ever

stood in the name of Thomason on the books of the

water company, or that Thomason ever had possession

of the stock certificates evidencing title to the same. In-

stead, you say that all you know about the water stock

you have learned from Thomason and Davis, his attorney,

both of whom are strangers to you. Their statement
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that the water stock was lost either by Austin or Thom-

ason strikes me as being extraordinary, especially in view

of the fact that Davis' statement to you that the water

stock is appurtenant to the land is not justified, and his

satement that a Torrens certificate is good against all

comers would indicate either that he had not read Thom-

ason's certificate or he was purposely misleading you.

The Torrens certificate you have submitted shows on its

face that it is not a conclusive muniment of title. It

expressly declares it may be impeached for fraud, or

set aside if the time in which to appeal from the de-

cree of registration has not expired. You are not en-

titled to rely upon the recitals in the certificate, and I

have therefore examined the judgment roll in the regis-

tration proceeding. I find the recital in the certificate

that the decree of registration was signed on December

7, 1917, is incorrect. The decree was in fact not signed

until December 13, 1917. The time for appeal has there-

fore not expired. I further find the service in the regis-

tration proceeding was by publication, and therefore

Thomason cannot give you a merchantable title until one

year has elapsed after the making of the registration de-

cree, that is to say, for more than ten months from

this time. I further find that the judgment roll shows

the Delta Land & Water Company had a mortgage in

the form of a trust deed on the property, which secured

a note for the principal sum of $55,000.00, and this note

was also secured by the pledge of 300 shares of water

stock which is called for by your contract. Now, the

registration decree was taken by default against the Delta

Company and the trustee. This indicates that the Delta

Company might have sold the note to a third person.
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The registration proceeding could not be lis pendens as

to a purchaser prior to the date of the filing of the pro-

ceeding. I further find that while cancelling the trust

deed on the land, the decree did not discharge the note

or affect the water stock. I say it did not affect the water

stock because it is silent as to it, and the Civil Code, sec-

tion 324, relative to making water rights appurtenant

to land, does not apply to the water stock in question,

because the by-laws of the company, which are in your

chain of title, and are of record in Imperial county, show

that section was not complied with. Indeed, these by-laws

specifically state that no transfer of stock 'shall be

valid until the surrender of the certificate and the ac-

knowledgment of such transfer on the books of the com-

pany.' I also find from the judgment roll and the records

of the Torrens office that the day after the land was

registered in Austin's name it was transferred to Thom-

ason, but you tell me that Austin, for many years the

owner of the land, is still in possession. Now, Mr. Gill,

while perhaps no single circumstance mentioned in itself

indicates fraud, in the registration proceeding, all of the

circumstances taken together show, to say the least, that

there was something unusual about those proceedings,

and there is something unusual about the water stock.

Your contract of indemnity with Thomason recognizes

that you are buying a law suit. It is said in a very

old law book relative to notice of defects in title, namely,

Brooks' Legal Maxims, 'Unusual clauses always excite

suspicion.' If you purchase this property and wish to

resist a suit that may be brought against your title for

fraud in accordance with the express terms of the Torrens

certificate, in the language of the Supreme Court of the
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United States, 'you must take and make due inquiries

or you may not be a bona fide purchaser.' (Simmons

Creek Coal Co. v. Doran, 142 U. S. 417, 437.) My ad-

vice to you, Mr. Gill, therefore, is not to purchase this

property without at least first making inquiries by tele-

gram or letter of the Delta Land & Water Company,

and in person of the People's Abstract & Title Com-

pany, the Imperial Water Company No. 5, and the Pa-

cific Mutual Life Insurance Company."

The suggestion made by counsel that because Gill

sought to perfect his title to the water stock by omitting

to pay the assessments thereon and bidding the same in

on delinquent sale, in appellant's absence, for a nominal

consideration, he was not chargeable with notice because

of the false statements of Davis and Thomason regarding

the water stock, is scarcely worthy of comment. A sum

paid upon a delinquent sale is obviously not a criterion of

value any more than a sum paid for a tax title. The trial

judge referred to the water stock as a "very valuable

asset" [Tr. p. 239], taking judicial notice of what every

one in Southern California knew, namely, that the land

acquired by Gill without the water stock was not worth

$10 an acre.

In Ruhl V. Mott, 120 Cal. 677, the court, in speaking

of various fraudulent representations made by a vendor

to a vendee, said

:

"But when thereafter he discovers that he has

been put upon and defrauded as to one material mat-

ter, notice is at once brought home to him that the

man who has been false in one thing may have been

false to him in all, and it becomes incumbent upon

him to make full investigation."
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Appellee Did Not Have a Plain, Speedy, Adequate

and Complete Remedy at Law in the Torrens

Proceeding by Motion to Vacate the Decree on

the Ground of Fraud.

The contentions of appellant that appellee had a

remedy by motion in the state court under section 473 of

the California Code of Civil Procedure, that that remedy

was adequate and complete and defeats the equity juris-

diction of the federal court, is based almost altogether

upon the decision of this court in Eggers v. Krueger.

236 Fed. 852. The Eggers case, however, is clearly dis-

tinguishable. The suit there was for an injunction to

restrain the enforcement of a judgment in the state court

on the ground that it had been obtained by fraud. In

reversing the decree of the court below, which granted

an injunction, this court followed the decision of the

Supreme Court of California to the effect that under the

facts of the case before the court the remedy by motion

under section 473 of the Code of Civil Procedure was ex-

clusive. In that behalf this court said

:

"It is plain from the record that this plaintiff

knew of the judgment in favor of Sophie Suter

against himself individually less than four weeks

after rendition of the judgment, and inasmuch as

he fails to show satisfactory reason for not avail-

ing himself of an appeal under the procedure of

the state codes, his case is fairly within the rule es-

tablished by the Supreme Court of the state of Cali-

fornia in the case of Eldred v. White, 102 Cal. 600,

36 Pac. 944, and Heller v. Dyerville Mfg. Co., 116

Cal. 127, 47 Pac. 1016." (236 Fed. 856.

)

The decisions of the California courts applicable to the

facts in the case at bar are to the effect that section 473
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of the Code of Civil Procedure afforded no remedy what-

ever to appellee, because appellee was not a party to the

Torrens proceeding, and the decree therein was a result,

not of the mistake, inadvertence, surprise or excusable

neglect of the appellee, but of the fraud of certain of the

defendants.

Moreover, inasmuch as neither the appellants nor any

of the twenty other defendants, with the exception of the

Austins and Belfords, were not parties to the registra-

tion proceeding, it is obvious that a mere motion in that

proceeding could not have given appellee adequate relief.

Furthermore, in the Eggers case the court did not have

its attention called to the rule that a test of equity juris-

diction of a federal court is the inadequacy of the remedy

on the law side of that court, and not the inadequacy of

the remedies afforded by the state courts.

(1)

The Suit Was Cognisable on the Equity Side of the

Federal Court Because There Was No Remedy

Available on the Law Side of That Court.

In Risty et al. v. Great Northern Railway Company,

270 U. S. 378 (70 L. Ed. 642), separate suits were

brought by the several appellees in the United .States

District Court of South Dakota to enjoin the county com-

missioners, the auditor and the treasurer of Minnehaha

county. South Dakota, from making any apportionment

of benefits or assessments of costs affecting the property

of the several appellees, for the construction or repair of

a drainage system in the area within the county embraced

in a project known as "Drainage Ditch No. 1 and 2."

The suits were tried together, and decree was given for
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the plaintiffs by the District Court. The Circuit Court

of Appeals for the Eighth Circuit, on appeal, affirmed

the decree. The jurisdiction of the federal court was

based on diversity of citizenship, but it was claimed by

appellant that there was a plain and adequate remedy

at law by appeal to the state court under section 8469

of the state code. The Supreme Court held that this

contention was not well founded, saying:

"The remedy by appeal to the state court under

8469 does not appear to be coextensive with the re-

lief which equity may give. In any event, it is not

one which may be availed of at law in the federal

courts, and the test of equity jurisdiction in a federal

court is the inadequacy of the remedy on the law side

of that court and not the inadequacy of the remedies

afforded by the state courts. Smyth v. Ames, 169

U. S. 466, 42 L. Ed. 819, 18 Sup. Ct. Rep. 418;

Chicago, B. & Q. R. Co. v. Osborne, supra.

"It does not appear that the state law affords a

remedy by payment of the assessment and suit to

recover it back, which, if it exists, can be availed

of in the federal courts (Singer Sewing Mach. Co.

v. Benedict, 229 U. S. 481, 486, 57 L. Ed. 1288, 1291,

33 Sup. Ct. Rep. 941), or that such remedy, if avail-

able, would not entail a multiplicity of suits. It is not

suggested that 6826 of the state code, which permits

suits to recover taxes and forbids injunctions to re-

strain their collection, has any application to assess-

ments for drainage. In Gilseth v. Risty, supra, the

Supreme Court of the state evidently did not deem
that section applicable, as it did not rely upon it in

denying relief. The legal remedy under the state

law being uncertain, the federal court has jurisdiction

in equity to enjoin the assessment. Dawson v. Ken-
tucky Distilleries & Warehouse Co., 255 U. S. 288,
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65 L. Ed. 638, 41 Sup. Ct. Rep. 272." (270 U. S.

388-389.)

In Franklin v. Nevada-California Power Co., 264 Fed.

643 (C. C. A., 9th Circuit), the suit was brought in the

United States District Court for Nevada to restrain tax

commissioner and other state officers from collecting cer-

tain taxes. The decree was for plaintiff and was af-

firmed on appeal. One of appellant's contentions was

there was an adequate remedy at law under the state

statutes which defeated federal equity jurisdiction. Hold-

ing this contention not well founded, the court, speaking

through Judge Ross, said:

"It is also contended in behalf of the latter that

the appellee was precluded from resort to the fed-

eral court of equity for the reason that the statutes

of the state of Nevada afforded it speedy and ade-

quate remedies at law, section 267 of the Judicial

Code (36 Stat. 1163, Comp. St. 1244), declaring:

" 'Suits in equity shall not be sustained in any

court of the United States in any case where a plain,

adequate and complete remedy may be had at law.'

"Section 7 of the Nevada Tax Commission Act

in force in 1914 (St. 1913, c. 134), and sections

3657-3664, inclusive, of the Revised Laws of that

state, also in force in 1914, are the provisions that

it is contended afforded such remedies. It might

be readily pointed out (as was done by the court

below in its opinion) why that contention is not

well-founded; but we think it unnecessary to do

so, for the reason that the law is that the adequate

remedy at law which is the test of equitable jurisdic-

tion in the federal courts must exist in those courts.

The fact of the existence of such a remedy in a state

court is immaterial. (Citing cases.)" (264 Fed.

645.)
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In National Surety Company v. State Bank, 120 Fed.

593 (Cir. Ct. of App., 8th Cir.), one of the cases cited

by this court in the case just reviewed, the bill sought

an injunction against the State Bank of Humboldt and

the auditor of public accounts of the state of Nebraska,

to restrain them from enforcing a judgment rendered in

the state court against the National Surety Company of

Missouri, one of the complainants, and in favor of the

bank. A decree dismissing the bill was reversed. The

following is from the opinion of the court:

"The important question in this case is whether or

not a federal court has jurisdiction in equity to re-

strain the parties to an unconscionable judgment of a

state court from enforcing it, when the complainants

in the bill had a perfect defense to the claim on

which the judgment was founded, which they were

prevented from presenting to the state court by ac-

cident or mistake, and when the statutes of the state

have provided an original proceeding in the court in

which the judgment is rendered to enable aggrieved

parties to obtain relief against such judgments. * * *

"The gravamen of this bill, however, is not that

there was no service of the summons in the action at

law. It is that in that action a judgment which ought

not, in equity and good conscience, to be paid, has

been rendered against the surety company, when it

had a perfect defense to the action, of which it was
prevented from availing itself by accident or mis-

take, without fault or negligence on its part. It is

conceded that the judgment was regularly and legally

rendered after due service of the summons. Yet
the fact remains that it is a judgment without cause,

which the appellants ought not to be required to pay,

and which they were prevented from defending them-
selves against by the failure of John F. Cornell, the
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auditor of public accounts of the state of Nebraska,

to send them the summons as the statute directed. * * *

"But the statutes of Nebraska provide that the

state court in which this judgment was rendered has

the power to vacate or to modify it, and the authority

to enjoin proceedings before it, for unavoidable cas-

ualty or misfortune preventing the aggrieved party

from prosecuting or defending (Code Neb., Sees.

602-611), and these provisions of the code prescribe

an original suit for that purpose to be commenced

by petition and summons within two years after the

judgment is rendered. (Id., Sees. 603-610.) It is a

general rule that the absence of an adequate remedy

at law is a sine qua non of jurisdiction in equity,

and it is earnestly insisted by counsel for the appel-

lees that the complainants in this suit were entitled

to no relief in equity in the Circuit Court of the

United States, because they had an adequate remedy

at law in the state court which rendered this judg-

ment, under these provisions of the code of Ne-

braska. There are, however, many reasons why this

contention cannot be sustained. The first, and one

that is fatal to the position, is that it is an absence

of an adequate remedy at law in the national courts,

and that alone, which conditions jurisdiction in equity

in those courts, and the appellants have no such rem-

edy. The fact that they have a remedy at law in

the state courts is not material. (Citing cases.)

When the controversy which this bill discloses arose

between these citizens of different states, and was

presented to the Circuit Court of the United States,

that court had jurisdiction to hear and determine it,

and the appellants had the legal right to the opinion

and the judgment of that court upon the questions

which it presented. This right and this jurisdiction

were not conditioned by the fact that the complainants

had or had not like rights or remedies in the state
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courts, or by the fact that those courts had or had not

concurrent jurisdiction. Indeed, this right and this

jurisdiction were provided by the Constitution, and

granted by the acts of Congress, for the express pur-

pose of enabling citizens of different states to escape

from an adjudication of their rights by state courts

which had concurrent jurisdiction to grant the rehef

and to administer the remedies which they were seek-

ing in the national courts. The rights of these ap-

pellants to their hearing and decree in the federal

court, and the jurisdiction of that court to determine

their controversy, were independent of state legisla-

tion. The state of Nebraska did not grant, and it

could not revoke or impair, that right or that juris-

diction. As the appellants had the right to the hear-

ing and decision of their controversy by the national

court, they were entitled to institute and to maintain

in that court the kind of proceeding which, accord-

ing to the established rules and practice of the

United States Circuit Court, would present to it, and

secure its opinion and judgment upon, the merits of

their controversy. Under the rules and practice of

that court, there was no action or proceeding at law

which would accomplish that end. In other words,

the appellants had no adequate remedy at law in the

federal court, and yet they had the right to a hearing

and to a determination of their controversy in that

court, and to the relief at the hands of that court

to which the law and its rules and practice entitled

them. The conclusion is unavoidable that their suit in

equity was well founded, and that it was the right

and the duty of the court below to hear and to de-

termine it upon its merits, and to grant to the com-

plainants the appropriate relief.

"Another reason why the proceeding provided by

the code of Nebraska does not oust the jurisdiction

in equity of the national Circuit Court is that, while
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state legislation may enlarg^e, it cannot destroy or im-

pair that jurisdiction. The power of the circuit

courts of the United States to administer rights and

remedies in equity was vested in them, as a part

of the judicial power of the nation, under the Con-

stitution of the United States and the Judiciary Act

of 1789; and, as it was not granted by, it may not

be revoked, impaired or destroyed by, the act of any

state. Unless chang^ed by subsequent acts of Con-

gress, the adequate remedy at law, which is the test

of the equitable jurisdiction of the courts of the

United States, is that which existed when that juris-

diction was vested—^that which was when the Act of

1789 was adopted. McConihay v. Wright, 121 U. S.

201, 206, 7 Sup. Ct. 940, 30 L. Ed. 932. As there

were no adequate remedies at law for a wrong of the

character of that of which the appellants complain

in 1789, and as the Congress has since provided none,

this case falls within the equitable jurisdiction of the

Circuit Court, and must be there heard, determined,

and relieved.

"Moreover, the provisions of the code of Nel:)raska

which have been cited do not purport or attempt to

destroy or to diminish the jurisdiction in equity ox

either the federal or the state courts. They simply

provide a cumulative remedy, and leave those pre\'i-

ously existing unaffected. (Citing cases.)

"And finally the federal court, sitting in equity, has

jurisdiction in an appropriate case to enforce the

new right and to administer the new remedy created

by these provisions of the code of Nebraska. Rights

created and remedies provided by the statutes of the

states, to be pursued in the state courts, may be en-

forced and administered in the national courts, either

at law, in equity, or in admiralty, as the nature of

the rights or remedies may require. (Citing cases.)
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'A party by going into a national court does not lose

any right or appropriate remedy of which he might

have availed himself in the state courts of the same

locality.' Davis v. Gray, 16 Wall. 203, 221, 21

L. Ed. 447. It is only in equity that the remedy

provided by the statute of Nebraska can be admin-

istered in the United States Circuit Court, because

there is no adequate remedy at law in that court

which will effect the issue of an injunction against

the enforcement of a judgment at law, and the avoid-

ance of that judgment, the relief which that statute

prescribes.

''Our conclusion is that the appellants had no ade-

quate remedy at law which prevented them from in-

voking the aid of the United States Circuit Court,

sitting in equity, to secure for them the relief which

they have sought in this suit. In opposition to this

view, counsel for the appellees have cited, and before

reaching this conclusion we have carefully examined,

Nougue V. Clapp, 101 U. S. 552, 25 L. Ed. 1026;

Furnald v. Glenn (C. C), 56 Fed. 372, 374; Trav-

elers' Protective Association v. Gilbert, 49 C. C. A.

309, 111 Fed. 269, 55 L. R. A. 538; Crim v. Hand-

ley, 94 U. S. 659, 660, 24 L. Ed. 216, and other cases

of less importance. But these cases do not rule the

question here presented, and there were reasons other

than the fact that there were adequate remedies at law

in the state courts why the complainants failed in

those cases. In Crim v. Handley the judgment de-

fendant was guilty of negligence in his conduct of

the trial of the action at law, which estopped him

from obtaining relief in equity. Nougue v. Clapp

was a bill in equity to recover $20,000 damages,

and to avoid a foreclosure sale under a decree of a

state court, which had been rendered in a proceeding

of which the defendant had notice, and to which
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he was a party. He had an adequate remedy at law

to recover the $20,000, and he had been guilty of

negligence in the conduct of his defense in the state

court. In Furnald v. Glenn, relief was denied because

the state court whose decrees were assailed had not

finally disposed of the case before it, and still had

jurisdiction in the same case in which the decrees

were rendered to right any wrong which was likely

to result from them. And in Travelers' Protective

Association v. Gilbert, 49 C. C. A. 309, 111 Fed. 269,

55 L. R. A. 538, the averments of the fraud upon

which the complainants relied were too vague and

indefinite to effect the statement of a good cause of

action on that ground; and the negligence of the

secretary, who was not an officer of the state, but

an agent of the complainant, was held to be imputable

to the association, and fatal to its bill. None of

these authorities portrays the complete cause of ac-

tion in equity which the case at bar presents. None
of them presents all the elements of such an action

which the record in this case discloses. Each con-

tains some, but none all, of the essential facts en-

titling the complainants to equitable relief. In this

case all these facts concur—the judgment which it is

against conscience to allow to be used to extort money

that is not owing from a defendant remediless at

law, the complete meritorious defense to the claim

on which this judgment is based, the fact that the

defendant in the judgment was prevented from avail-

ing itself of its defense to the cause of action by

an unavoidable accident, and the absence of any negli-

gence of the defendant or of its agents. These

facts appeal with compelling force to the conscience

of a chancellor. They have presented to a court to

which the Constitution and the acts of Congress have

granted the power, and upon which they have im-

posed the duty, to grant the relief to which the com-
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plainants are equitably entitled; and the decree which

dismissed their bill must be reversed, and the case

remanded to that court, with instructions to enter a

decree for the complainants." (120 Fed. 595-596,

602-603-604-605.)

(2)

The Remedy by Motion in the State Court Was Not

Available to Appellee Because Appellee Was Not a

Party Thereto.

The provisions of section 473 of the California Code

of Civil Procedure were not applicable in this case, as the

Superior Court never obtained jurisdiction over appellee

or the Delta Company.

Lapham v. Campbell, 61 Cal. 296;

Baker v. Riordan, 65 Cal. 368, 4 Pac. 232;

Hawley v. State Assurance Co., 28 Cal. App. 41,

151 Pac. 153;

Sharp V. Danville Co., 11 S. E. 530;

Hauser v. Foley, 67 So. 252;

Credential Casualty Co. v. Kerr, 80 Southern 97;

Jernigan v. Jernigan, 100 S. E. 184.

In the Hawley case, supra, the court said:

"Section 473 of the Code of Civil Procedure af-

fords a means at law whereby a party may be re-

lieved upon motion in that behalf made from a judg-

ment taken through his mistake, inadvertence, sur-

prise, or excusable neglect. And against any judg-

ment so taken equity will not relieve the party on the

ground that he must resort to his remedy at law

which is deemed to be adequate and complete. (Ede
V. Hazen, 61 Cal. 360; Heller v. Dyerville Mfg. Co.,

116 Cal. 127 [47 Pac. 1016].) Where the judgment
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is one which has been taken against a party without

any notice whatsoever, our Supreme Court has said

that it is not a judgment taken through 'his mistake,

inadvertence, surprise, or excusable neglect.' Agree-

able to this conclusion, it is held that in such a cast-

no adequate remedy at law is pointed out by the stat-

ute, and that the party may resort to equity to ob-

tain redress because of the fraud. (Baker v.

Riordan, 65 Cal. 368 [4 Pac. 232] ; California Beet

Sugar Co. v. Porter, 68 Cal. 369 [9 Pac. 313].)

And that an action in such a case may be brought at

any time within the period fixed by the statute of

limitations. (Estudillo v. Security Loan etc. Co., 149

Cal. 556 [87 Pac. 19].)"

In Lapham v. Campbell, 61 Cal. 296, the court said:

"No one is called to act in a judicial proceeding

in which jurisdiction over his person has not ob-

tained. * * * He has no duty to perform in rela-

tion to the proceeding. * * * j^e is not called

upon to avail himself of any of them (the statutory

provisions) as ground for a motion to set aside the

judgment. * * * The party against whom it (the

judgment) is taken is not bound to apply within a

year after its rendition to set it and be allowed to

answer the complaint, for, as he was beyond the

territorial jurisdiction of the court, and never had

been served with process at all, he is not bound to

voluntarily submit himself to a foreign jurisdiction.''

(61 Cal., p. 300.)

(3)

The Remedy by Motion, if Available, Was Not Adequate.

In Estudillo v. Security Loan etc. Co., 149 Cal. 556,

Beatty, C. J., said:
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"The burden of proof rests upon no one more heav-

ily than upon a plaintiff seeking relief upon the

ground of fraud, and he ought not to be unduly

hampered as to the means of making proof. In sup-

port of a motion he is limited to e.v parte affidavits

of voluntary witnesses, unless the court in its dis-

cretion permits a wider latitude. In a separate suit

he may bring unwilling witnesses into court by sub-

poena, and he may take their depositions. The rem-

edy is ampler and more efficacious, and the case is

one which demands the amplest and most efficacious

remedy. My conclusion is that the plaintiffs had the

right to maintain this suit, notwithstanding they

knew of the frauds alleged in ample time to have

moved upon that ground." (149 Cal. 564.)

In Standard Oil Co. v. Atlantic Coast Line R. Co.,

13 Fed. (2nd) 633 (D. C, W. D., Ky.), the court said:

"The claim of the defendant that this action is

not cognizable in equity because of the existence of

an adequate remedy at law, is again urged upon

the court, and this question will be first considered.

It is an elementary equity rule that courts of equity

do not have jurisdiction to grant relief, where the

plaintiff has a plain, adequate, and complete remedy

at law. Section 267 of the Judicial Code (Comp. St.

1244), is merely declaratory of this rule, which has

always been binding upon the federal courts. In

applying this equity rule, no discretion is left to

the court. If the plaintiff has a full, complete and

adequate remedy at law, the bill must be dismissed.

It is well settled, however, that, to constitute an

adequate remedy at law, the remedy must be as com-

plete, practicable and as efficient, both in respect to

the final relief sought and the mode of obtaining

it, as is the remedy in equity (citing cases), and
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must be available to the plaintiff in a federal court."

(13 Fed. (2nd) 635.)

In Rock Run Iron Co. v. Miller, 118 S. E. 670 (Ga.),

the suit was in equity for relief against a decree of regis-

tration in a Torrens proceeding, which had been obtained

by defendant on a forged deed, the fact of forgery being

known to her. The Georgia Torrens law contained pro-

visions both for summary and plenary relief. Section

107 of the California Torrens law provides that de-

frauded parties may have all the remedies that they

would have had had the lands not been dealt with under

the provisions of the Torrens Act in the absence of claim.-:"

of a bona fide purchaser for value.

The following is from the opinion:

*'The party aggrieved has a choice of these rem-
edies. The equitable remedy is fuller and more com-
plete. Under the facts of the case at bar, the sum-
mary remedy does not afford a full, complete and
adequate remedy; and for this reason the existence

of a summary remedy is no bar to resort to the

plenary equitable remedy. We do not think that

the existence of this summary remedy deprives a

court of equity of its general power to set aside

judgments procured by fraud where the rights of

innocent third persons have not intervened. (Citing

cases.)" (118 S. E. 673.)

It is also held by the California cases, which, how-

ever, do not directly involve the Torrens law, that the

remedy afforded by section 473 is not an exclusive

remedy.

California Beet Sugar Co. v. Porter, 68 Cal. 369;

Ex-Mission Land & Water Co. v. Flash, 97 Cal.

610;

Estudillo v. Trust Company, 149 Cal. 556.
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Appellee's Action Is Not Barred by Limitations.

Section 45 of the Torrens law, so far as applicable,

is as follows:

"No person shall commence any action at law

or in equity for the recovery of land, or assert any

interest or right in, or lien or demand upon the

same, or make entry thereon adversely to the title

or interest certified in the first certificate bringing

the land under the operation of this act, after one

year following the first registration. * * * ^pj^g

provisions of this section shall in no way affect

or disturb the rights of any person in said land, ac-

quired subsequent to the registration thereof, bona

fide and without knowledge and for a valuable con-

sideration."

The original bill was filed on February 15, 1918, or

within two months of the entry of the registration de-

cree, and the Gills appeared in the case as interlopers

on April 15, 1918. As orders for leave to intervene are

ex parte, plaintifT had a right to assume, and did assume,

that the Gills had secured an appropriate order for in-

tervention. On June 27, 1918, plaintiff gave notice of trial

to the defendants and ''Thomas Edwin Gill and Myla

Ritzinger Gill as intervenors." The Gills acknowledged

receipt of this notice without divulging to plaintiff that

they had not secured an order of intervention. On No-

vember 8, 1918, the Gills entered into an acknowledgment

of notice of substitution of attorneys under the designa-

tion of "intervenors," and on November 26, 1918, en-

tered into a stipulation in the same character, said stipu-

lation being to take the case off the calendar. The order

striking the paper writing filed as a pleading by the Gills

was made on December 3, 1918, and on January 22, 1920,



—144-

Gills were properly brought into the case by the supple-

mental bill. They filed an answer to said bill without

pleading the one-year statute of limitations above referred

to, and thereafter entered into a stipulation that their

answer should be taken as the answer to the amended

supplemental bill.

(1)

The One-Year Statute of Limitations Was Not Available

to the Gills Because They Were Not Bona Fide

Purchasers for Value.

This is expressly declared in sections Z7 and 106 of

the Torrens law, which are as follows:

"37. In case of fraud, any person defrauded

shall have all rights and remedies he would have had

if the land were not under the provisions of this

act; provided, that nothing contained in this section

shall affect the title of a registered owner who has

taken bona fide for a valuable consideration, or of

any person bona fide claiming through or under him."

"106. In the case of fraud, any person defrauded

shall have all rights and remedies that he would have

had if the lands were not under the provisions of

this act; provided, that nothing contained in this

section shall affect the title of a registered owner

who has taken bona fide for a valuable considera-

tion, or of any person bona fide claiming through or

under him."

In Baart v. Martin, 99 Min. 197, the court held that

where the registration of title was procured by fraud, the

decree would be vacated in equity and that the limitation

provided in the statute for seeking relief had no appli-

cation. The statute made no exception of fraud, such

as those in sections Z7 and 106 of our statute.
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Our Supreme Court has held likewise under a similar

statute.

In People v. Perris Irrigation District, 142 Cal. 601,

action was brought on behalf of the people to set aside

judgments confirming the organization of an irrigation

district on the ground that they were procured by fraud.

The action was brought more than two years after the

decree was rendered, but, as alleged, within three years

after discovery of the fraud (C. C P., Sec. 338, Subd.

4). The Irrigation District Act (1887) provided that

"no action shall be commenced or maintained, or defense

made, affecting the validity of the organization, unless

the same shall have been commenced or made within two

years after the making and entry of said order."

It was held that the action to set aside the judgment

of confirmation was not a direct attack upon the validity

of the organization, but only an attack upon the evidence

of such validity; hence the two-year statute did not apply.

In Brackett v. Banegas, 116 Cal. 278, it was held that

where a decree of foreclosure was void for want of a

necessary party, although the usual and proper remedy

would be a motion in the original action to vacate the

decree and for leave to file a supplemental bill to bring

in the necessary party, which under the statute (473,

C. C. P.) must be done within six months, in the absence

of laches equity would permit an original action to vacate

the decree and foreclose as to all parties, after the statute

had run.

In Ex-Mission L. & W. Co. v. Flash, 97 Cal. 610, in an

action by a corporation to set aside a decree of fore-

closure and to cancel a mortgage given for purchase
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money on the ground of fraud in the procurement of the

same, it was held that the six months' Hmitations of Sec.

473, C. C. P., did not apply, although defrauded stock-

holders knew of the fraud one month after the foreclosure

sale.

In Lapham v. Campbell, 61 Cal. 296, the court said (pp.

298, 299)

:

"The code has provided that remedy for relief from

a judgment taken against a party through his mis-

take, inadvertence, surprise, or excusable neglect

(Sec. 473, C. C. P.), or when taken in a case where

summons has not been personally served on a de-

fendant. In the first class of cases the remedy must

be availed of within six months, and in the second,

within a year, after the rendition of judgment. But,

independent of the provision of the code, I think that

* * * such a judgment may be set aside by an

original action in a court of equity, when by reason

of the fraud the court that rendered the judgment had

not acquired jurisdiction of the person of the de-

fendant."

It was held that the statutory limitations did not apply

to the action to set aside the judgment.

(2)

The Statute of Limitations Was Not Specially Pleaded.

All of the cases, including the California cases, and

those cited by appellants, hold that the statute of limita-

tions must be pleaded in such a way that reliance on the

statute as a bar is made known to the other side. The

California Torrens Act contains 115 sections. The ap-

pellants pleaded the act only generally, and with respect to

the contention that they were innocent purchasers without
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notice, and that under the Torrens Act they were pro-

tected against all claims arising from unrecorded instru-

ments. [Tr. p. 125.] The Torrens Act was in no way

directly or indirectly pleaded as a bar to the action on

the ground of expiration of time. It is stated by appel-

lants in their brief that ''defendants moved to dismiss

plaintiff's bills of complaint" [Tr. p. 171] on the ground

that "the cause or causes of action attempted to be set

forth * * * and each of them, was barred by the

provisions of the Land Title Law of the state of Cali-

fornia." (App. Br. p. 59.) Reference to the transcript

shows that while the motion to dismiss included the name

of Thomas Edwin Gill as one of the moving parties, it

was signed by counsel other than the counsel who ap-

peared for appellants [Tr. pp. 171, 173]; also that the

"separate answer of defendants Thomas Edwin Gill and

Myla Ritzinger Gill was filed prior to the ruling of the

court on the motion to dismiss." [Tr. pp. 173, 196, 224.J

In 37 Cor. Jur., p. 1220, it is said:

"However, ordinarily no particular form of plea

is required, and although the pleading of the statute

should be explicit and special, so that the party

against whom it is opposed may be put on his guard,

and should aver that the time prescribed as a bar by

the statute has elapsed, the words of the statute

need not be followed; and it is generally held suf-

ficient to make a plain statement of such facts as are

necessary to apprise plaintiff of the fact that de-

fendant relies on the statute and to show that the

statute is applicable to the alleged cause of action."

At page 1221 of Cor. Jur. it is said: "Anything in an

answer in equity which will apprise plaintiff that de-

fendant relies on the statute of limitations will be suf-
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ficient, if such facts are stated as are necessary to show

that the statute is applicable." Citing Huntington Natl.

Bk. V. Huntington Distilling Co., 152 Fed. 240, which

case was cited in appellants' brief. In this federal case

the court held the statute sufficiently pleaded in the an-

swer, which was as follows: "If there had ever at any

time been any claim or demand against the said John

Hooe Russell in his lifetime by reason of said transaction

(which this respondent denies), then said claim is barred

by the lapse of time and the neglect and negligence of

the plaintiff, its officers and directors, to have a settle-

ment of the same in the lifetime of the decedent; and she

therefore pleads that any such claim, if any there be or

was, is barred and cannot now be collected out of his

estate, as said officers and directors of the plaintiff and

managers thereof allowed this claim and transaction to

sleep until after the death of said John Hooe Russell."

(P. 241.) At page 242 the court said: "It seems to me

clear that this language sets up the bar by statute, as well

as the equitable defense of laches." The court then quoted

the following from the case of 13 Grat. (Va.) 329:

"Anything in an answer which will apprise the plaintiff

that the defendant relies on the statute of limitations is

sufficient, if such facts are stated as are necessary to show

that the statute is applicable."

In In re Blankenship, 220 Fed. 395, at page 397, it is

said:

"The right to interpose the defense of the statute

is a purely personal one, and is not available by

the debtor unless actually pleaded as a defense to

suit brought."
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In re Weidenfeld, 277 Fed. 59, referee in bankruptcy

expunged claim on grounds it was barred by statute of

limitations. District Court reversed holding; affirmed by

Circuit Court. The objection to the claim was that there

was no proof of the 'Validity or consideration for the

said claims, or of their being proper under the laws of

the state of New York." The court said at page 61

:

"The statute of limitations is a defense, and a

bar only when pleaded. * * * While there is

nothing in the act or the rules in bankruptcy directing

the forms of such objections, they should be in

writing, and the specifications should be sufficiently

explicit to indicate to the one presenting the claim

the nature and the character of the objections. It

should be sufficient to enable the officer passing on

the claims to do so intelligently and judicially. * * *

The defense of the statute of limitations is a bar

to a claim, and, when it is interposed, it must be

pleaded and proved. In the absence of such a de-

fense, presented by objection, it was permissible for

the executors to file and prove their claim."

In In re Westbrook, 186 Fed. 414, at page 415, it is

said:

"The statute of limitations does not destroy the

cause of action, but merely affects the remedy. If

not specially pleaded by the debtor, when the claim is

sued on, judgment would go against him. The de-

fense is personal, and waived by a failure to plead."

In Gormley v. Bunyan, 138 U. S. 623, the court said:

"There was no error in not allowing the statutes of

limitations of New York and Illinois to be admitted in

evidence, after the court had overruled the motion of

the defendants to be allowed to plead them as a de-
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fense. The only way in which such statutes are avail-

able as a defense is when they are, at the proper

time, specially pleaded."

In re Glover-McConnell Co., 9 Fed. (2nd) 683, at page

685 the court said

:

"The United States contends that, as there was no

pleading of any statute of limitations, the judgment

on that ground should be forthwith reversed. It is

true that at common law the defense of the statute

of limitations could be taken only by special pleading.

Now, where the defense appears from the plaintiff's

statement of his cause of action, it may be generally

asserted by demurrer. If not urged by demurrer, or

plea, or answer, it is considered waived, and cannot

afterwards, on the trial, be urged by objection to

evidence, or motion to dismiss, or in arrest of judg-

ment."

Section 727 of 2>7 Corpus Juris is cited and quoted in

part by appellants in their brief on page 56 thereof.

Appellants then cite and make a statement of the gen-

eral holding of the case of Churchill v. Woodworth, 148

Cal. 669. However, the statement made by appellants was

not sufficiently complete to give the real nature of the case.

At page 675 of the California report the court said

:

"It is urged that the plea in bar of section 339 of

the Code of Civil Procedure was insufficient in that it

omitted to state the subdivision of the section referred

to, the section containing three subdivisions, and

section 458 of the Code of Civil Procedure, providing

that in pleading the statute of limitation it is not

necessary to state the facts showing the defense, 'but

it may be stated generally that the cause of action is

barred by the provisions of section (giving the num-
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ber of the section and subdivision thereof, if it is so

divided, relied upon) of the Code of Civil Procedure.'

''Defendant here alleged simply 'that the indebted-

ness sued on herein is barred by the provisions of

section 339 of the Code of Civil Procedure of the

state of California.' Subdivision 1 of the section in

question was the only provision thereof that could by

any possibility be applicable to this case. Subdivision

2 relates to actions against sheriffs, coroners and con-

stables, and subdivision 3 to actions to recover dam-

ages for the death of one caused by the wrongful act

or neglect of another. No demurrer was interposed

to the answer, which, for the purposes of the trial,

was assumed to sufficiently present the defense, and

the court made its findings thereon. Under these

circumstances, we are satisfied that the attempt to

plead subdivision 1 of section 339 should not be

treated as a nullity, and that the objection to the

manner of pleading it was waived by the failure of

plaintiffs to urge such objection in the trial court."

It was clear in the above case that the statute of limita-

tions was relied upon and that the section of the statute

applicable was pleaded—the section has three subdivisions

only. In the Gill case the appellants in no part of their

answer pleaded the statute of limitations as found in the

Torrens Act either by special reference to subdivision or

paragraph 45 or by statement of fact or by statement of

reliance on a bar to the action.

The case of Osborn v. Hopkins, 160 Cal. 501, was cited

by appellants and a very brief and general statement made

as to its holding. A more complete and comprehensive
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statement of the case is set out at page 504, which is as

follows

:

"There is no basis for the claim that the defense

of the statute of limitations was not sufficiently set

up in the answer. It was not necessary to plead the

section and subdivision of the statute, if the facts

showing the bar of the statute were alleged. It was

alleged in the answer that as to all services rendered

in the action for divorce and in the prohibition pro-

ceeding, the statute of limitations had run against

any claim for compensation, that all such services

were rendered prior to the thirteenth day of June,

1902, and 'that plaintiff's cause of action for compen-

sation for said services did not accrue within two

years next before the commencement of this action
'

This is a sufficient pleading of the facts showing the

defense."

In Franklin v. Southern Pacific Co., 40 Cal. App. 31, at

page 33, the court said:

"While section 458 of the Code of Civil Procedure

provides that the statute of limitations as a bar to an

action may be pleaded by giving the number of the

section and subdivision thereof relied upon, neverthe-

less such mode of pleading is not exclusive. As said

in Manning v. Dallas, 7Z Cal. 420 (15 Pac. 34):

'There are only two ways of pleading the statute, one

by stating the facts showing the defense and the

other by stating "generally that the cause of action is

barred by the provisions of section (giving the num-

ber of the section, and subdivision thereof, if it is so

divided, relied upon) of the Code of Civil Pro-

cedure." ' In the pleading under review the defend-

ants stated the facts, namely, that the improvements,
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embankments, dikes, and ditches described in plain-

tiff's complaint, and which it is alleged caused a diver-

sion of the flow of water, had been erected for mon?
than five years prior to the institution of the action.

In our opinion, the allegation was a sufficient plead-

ing of the facts to raise the issue as to whether or not

the cause of action was barred by the statute of limi-

tations."

In 37 Corpus Juris, section 727, page 1221, it is said:

" 'Where, however, defendant claims the benefit of

a statute of limitations which applies only to a par-

ticular class of cases, he must plead it specially"

—

citing only one case, that of 47 Cal. 291, being the case of

Howell V. Rogers et al. At page 293 the court said:

''The grounds relied upon by the defendants for

a reversal of the judgment are * * * second,

that the action was barred by the Act of March

5th, 1864, commonly known as the 'Hawes Limita-

tion Act' (Statutes 1863-4, p. 149.) * * * The
second point is also untenable. If the defendant

intended to rely upon the Act of March 5th, 1864, as

a defense, he should have pleaded it specially. The
act applies only to a particular class of cases; and a

defendant who claims its protection must set it up as

a defense in his answer, or he will be deemed to have

waived it. In such cases a plea of the general statute

of limitations will not suffice."

The statute of limitations as found in paragraph 45 of

the Torrens Act refers to a special class of cases and

should therefore be pleaded more specifically even than in

the ordinary case wherein the statute of limitations applies.
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(3)

The Statute, if It Were Available, Was Tolled by Gill's

Appearance in the Case; and His Appearance and

Subsequent Conduct Waived Any Rights That He
Might Have Had to Plead the Statute.

In Keystone Coal & Coke Co. v. Fekete, 232 Fed. 72, an

action at law, the statute ran on December 24th. Sum-

mons was issued dated December 21st. An attempted

service was made on December 27th, but was later set

aside as ineffective. Later defendant appeared without

service beng made on it. The court holding the action not

barred, said:

"In our judgment, each action was commenced on

December 21st and was not barred. Certainly, de-

fendants' general appearance must have been in an

action then pending; there is nothing to indicate that

it ever was commenced over again after the first at-

tempt; we see no way to avoid the conclusion that

defendant entered its appearance and filed its plea in

the same action which had been commenced on De-

cember 21st." (232 Fed. 74.)

In Moloney v. Cressler, 236 Fed. 636, "A" filed a bill in

the state court against "B" on a certain contract. The

suit was removed to the federal court and "B" filed a

cross-bill. Thereafter the statute of limitations ran; and

the case was remanded to the state court. "B" then filed

a bill in the federal court. It was held "B's" cross-bill had

tolled the statute and he could still sue.

In Salyer v. Consolidated Coal Co., 246 Fed. 794 (an

action at law), the court held that where a married woman

improperly appointed as administratrix brought suit and

thereafter the statute of limitations ran, and an entirely
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different plaintifif, having capacity, was substituted, while

the state statute of Hmitations would be followed, the rule

of the federal courts as to the right to amend pleadings

would be followed and the amendment was allowed. The

decision was based in part on the view that the married

woman's appointment, contrary to statute, was merely

voidable, and that the acion commenced by her saved the

case from the statute.

(4)

The Order of the Trial Court Denying Appellants' Appli-

cation for Leave to Plead the Statute Was in Accord-

ance With Equity and Good Conscience.

As already pointed out, appellants have not assigned the

order of the trial court in denying their application for

leave to plead the statute of limitations as error, but we

will, nevertheless, cite several authorities showing the

order was right.

Foster, Federal Practice (6th Ed.), pages 1050-1051:

"Federal courts of equity are not bound by state

statutes of limitations except in cases where their jur-

isdiction is concurrent with the jurisdiction at com-

mon law; but they will usually follow them, unless

injustice otherwise would be done. * * * j^- j^^g

been said that a federal court of equity will never

follow a state statute of limitation when thereby

manifest wrong and injustice would be wrought, nor

usually in case of a fraud that has been concealed."

Continental National Bank v. Heilman, 81 Fed. 36;

Ide V. Trorlicht etc. Co., 115 Fed. 137;

Davis V. Smokeless Fuel Co., 196 Fed. 753.



-156-

The general rule is that

:

"Courts of equity are not bound by the statute of

limitations, but are governed by their analogous doc-

trine of laches. * * * Under ordinary circum-

stances courts of equity will not stay a suit before,

nor maintain it after, the time fixed by the corre-

sponding statute of limitations at law; but if extraor-

dinary circumstances make it equitable to allow its

prosecution after a shorter, or to forbid its mainte-

nance after a longer, period than that fixed by the

statute they will determine the extraordinary case in

accordance with the equities which condition it."

Armstrong Cork Co. v. Merchants Refrigerating

Co., 184 Fed. 199, 206-207.

In that case a complaint was filed on the last day before

the statute ran and was later amended to change its form

into that of a bill in equity. Summons was served after

the statute ran and it was held the suit was not barred.

Cooke V. Spears, 2 Cal. 409. The action was brought

for the recovery of a debt. A new trial is asked because

the trial court, before the jury was impaneled, refused the

defendant permission to amend his answer by adding a

plea of the statute of limitations. The court upheld the

action of the lower court, saying that the statute having

been omitted from the pleadings in the first instance, the

question is, will an amendment allowing the statute to be

pleaded be in the furtherance of justice? The court says:

"* * * The judge below was not bound to allow

the amendment, unless it would further the ends of

justice. * * * j^ ^as claimed solely as a legal

advantage, to which at one time he would have been

entitled; but it is a wise conservation, that it should
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have but its day in pleading, and no grace of right

after, beyond the extent of justice." (2 Cal. 412.)

In Carolina Ry. Co. v. Mumpower, 205 Fed. 872 (Cir-

cuit Court of Appeals, Sixth Circuit, 1913), at page 874,

it is said that "a failure in some form of pleading affirma-

tively to raise the defense of the statute of limitations

operates to waive it."

In Stitzer v. United States, 182 Fed. 512 (Circuit Court

of Appeals, Third Circuit, 1910), at page 516, the court

declares the rule to be that "a failure to plead such a stat-

ute constitutes a waiver thereof." (Referring to a statute

of limitations.)

In re Westbrook, 186 Fed. 414, was a bankruptcy case

in the Alabama District Court. Referring to the statute

of limitations, the court said: "The defense is personal,

and waived by a failure to plead."

Appellee Is Not Bound by the Judgment Taken

Against the Abstract Company in the Torrens

Proceeding.

It has been held that beneficiaries of a trust are neces-

sary parties to a Torrens proceeding.

Ambos V. Glos, 314 111. 438 (145 N. E. 639)

;

Wilson V. Central Trust Company, 285 111. 427

(120 N. E. 739).

A Torrens proceeding is an equitable proceeding.

Frances Inv. Co. v. Superior Court, 189 Cal. 107;

Troyer v. Erdman, 320 111. 140 (150 N. E. 657)

;

Wyman v. Hageman, 312 111. 64 (148 N. E. 852).

As will presently be shown, a trustee does not represent

a beneficiary in a chancery proceeding unless the trust deed
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expressly authorizes him so to do, or the beneficiaries are

so numerous that such authorization is implied. In the

present case there was but a single note, secured by the

trust deed, and but one beneficiary, namely, the holder of

the note, and the trustee was not authorized to represent

the beneficiary in suits involving the trust property [Tr.

pp. 8, 16], and as a matter of fact did not represent the

beneficiary in the registration proceeding, but on the con-

trary suffered the same to go by default.

The powers of such a trustee are derived from and

measured by the instrument creating the trust.

Ainsa v. Mercantile Trust Co., 174 Cal. 504, 510;

39 Cyclopedia of Law and Procedure, pp. 290-291.

Whether in this case the trustee was authorized to rep-

resent the beneficiaries in equity obviously depends upon

the terms of the deed of trust. Speaking to the construc-

tion of such instruments it is said in Encyclopedia of

Pleading and Practice, Vol. 22, page 160:

"The trustee does not ordinarily represent the

beneficiary in suits in equity, and the latter are not

bound by a decree against the trustee entered in a

suit to which they were not made parties."

In the standard work on Trusts we find the following

weighty observations:

''A person may be appointed the agent or repre-

sentative of others in such manner that he may sue

and be sued alone, and without joining such other

persons; but the intention to constitute such an abso-

lute representative must very clearly appear. Trus-

tees are not such agents or representatives; they do

not own the property beneficially, though the legal

title is in them ; they are in some sense the agents and
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representatives of the cestui que trust; but they are

not agents for the purpose of defending the property

against the adverse claims of third persons without

the knowledge and behind the backs of the real

owners."

Perry on Trusts, 6th Ed., Sec. 874.

In Lebeck v. Fort Payne Bank, 115 Ala. 447, 67 Am.

St. 51, 22 So. 75, a general creditor in a former action had

secured a judgment subjecting corporate property to the

payment of his debt as against an outstanding bond issue

secured by a deed of trust. In that action the trustee and

a number of the bondholders were made defendants, but

the plaintiff in the reported case was not. By virtue of

the judgment in the former action the property had been

sold. Plaintiff sued to set aside judgment and sale, and

obtained a decree, which was affirmed, the Supreme Court

saying, in part:

"In a court of law, the trustee of another is re-

garded as the owner of the property. He is there

the representative of the cestui que trust. The latter

cannot properly be a party to a proceeding concern-

ing the trust estate in a court of law. If there is

dereliction on the part of the trustee in his repre-

sentative character, calculated to injure the cestui que

trust, if he is incompetent to properly assert and de-

fend his legal rights in legal forums, or unfaithful

therein, the cestui que trust may apply to equity to

control his conduct and restrain the jurisdiction of

legal tribunals, to the end of his full and complete

protection. Hence, an action at law which proceeds

to judgment against the trustee, unaffected by fraud,

accident, or mistake, binds the cestui que trust:

. Frank v. Myers, 97 Ala. 437. But in a court of

equity an entirely different doctrine obtains. There
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the cestui que trust is regarded as the owner of the

property, and his own representative in reference

thereto. He is there separate and distinct from the

trustee, and, in a sense, the adversary of the latter.

He prosecutes and defends his own interests, and

shapes, through the decrees of the court, the conduct

of the trustee. Hence, unless there be something-

special in the terms of the trust, which confers upon

the trustee the power and duty to represent in courts

of equity the beneficial interests, unless a power of

attorney, so to speak, is conferred upon him to repre-

sent those interests, in those forums, a decree in

equity affecting the trust estate, rendered against the

trustee, in the absence of the cestui que trust, is not

binding upon the latter. The cestui que trust is an

indispensable party to such proceedings, and he can-

not be concluded unless he is made a party: Collins

V. Lofftus, 10 Leigh 5, 34 Am. Dec. 719, and ex-

tended note at page 722, citing many authorities.

"We, of course, do not refer to that class of cases

where the interested parties are so numerous that it

is impracticable to bring them all in, and in which a

class of persons may be brought in to represent others

of similar interests: See interesting discussion of

this subject in Campbell v. Railroad Co., 1 Wood
368. The record in the suit of the Fort Payne Bank

did not bring the case within this exception. The bill

professed to make all the bondholders parties, and

made no allegation, either directly or of facts going

to show it, that it was impracticable to bring them

in."

67 Am. St., p. 56.

Collins V. Lofftus, 10 Leigh 5, 34 Am. Dec. 719, is a

leading case. There an injunction was granted at the suit

of the beneficiary to enjoin the enforcement of a judgment
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obtained against the trustee. The court, speaking through

Tucker, P., summarized the pertinent rules of equity

pleading as follows :

"I am far from thinking that the injunction in this

case was improvidently awarded by a judge of this

court. The property of the feme covert settled

upon her by her father's will had been decreed to be

sold to satisfy her husband's debts, in a cause to

which she was not a party, her trustees alone being

the defendants. In the estimate of a court of equity

they were unsubstantial shadows. That court could

not pronounce upon the rights of the parties really

interested without having them before it. At law,

indeed, the trustee is the proper party defendant; but

in equity no decree can be rendered affecting the

rights of the cestui que trust unless he is a party ; for

it is a fundamental principle of the court that all par-

ties, however remotely concerned in interest, must be

before it, or no decree can be made to bind them:

Mitf. PI. 144; 3 Munf. 376; and 2 Madd. Ch. Pr.

142. This is particularly the case as to cestui que

trust, since the trustee is a mere nominal party, and

the real beneficial interest is in the cestuis que trust:

2 Johns. Ch. 238; 1 Ball & Bea 181, 184. The ex-

ceptions to the rule it is unnecessary to state, as they

would have no application here."

34 Am. Dec. 719-720.

In Gibson v. Ledwitch, 84 Kans. 505, 114 Pac. 851, 35

L. R. A. (N. S.) 196, in an action to foreclose a deed of

trust given as security, the defense was set up that in a

former action against the trustee a judgment had been

rendered by default quieting the title in favor of the an-

swering defendant. It was held that the judgment in the
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former action was not binding upon the beneficiary. The

following is from the opinion

:

"He is a trustee in name without powers or duties

in respect to the mortgage relations, and manifestly is

without authority to represent the owner of the debt,

which the mortgage secures. Even when a trustee

has an interest, and is vested with powers and duties

over the mortgage relations, it is generally deemed

necessary to make the trustee and beneficiary parties

to the foreclosure action. It has been said: 'The

general rule is that, in all proceedings affecting the

trust estate, whether brought by or against third

persons, the trustee and cestui que trust are so far

independent of each other that the latter must be

made a party to the suit in order to be bound' by the

judgment or decree rendered therein.' 23 Cyc. Law
& Proc, p. 1246. See, also, 2 Black, Judgm., 2d Ed.,

par. 585; 2 Perry, Tr., Sec. 873; Wiltsie, Mortg.

Foreclosure, par. 112.

''* * * In Kerrison v. Stewart, 93 U. S. 155,

160, 23 L. Ed. 843, 845, it was said: 'It cannot be

doubted that, under some circumstances, a trustee

may represent his beneficiaries in all things relating

to their common interest in the trust property. He
may be invested with such powers and subjected to

such obligations that those for whom he holds will be

bound by what is done against him, as well as by

what is done by him. The difficulty lies in ascertain-

ing whether he occupies such a position, not in deter-

mining its effect if he does. If he has been made

such a representative it is well settled that his bene-

ficiaries are not necessary parties to a suit by him

against a stranger to enforce the trust.' (Page

160.)"

35 L. R. A. (N. S.), p. 198.
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In Shay v. McNamara, 54 Cal. 169, the respondents

having been seized and possessed of certain real property,

executed a mortgage upon the same, which was thereafter

foreclosed. At the foreclosure sale one Kelly bid in the

property for the respondents at their request. Thereafter

the property was sold for taxes and title was quieted in

favor of the holder of the tax deed in an action brought

against Kelly. The principal question in the reported case

was whether such judgment was binding upon the re-

spondents. It was held in the negative. The court, speak-

ing through Ross, J., said in part:

''But, on the other hand, if the advance by Michael

J. Kelly be considered a loan to Johnson and wife, and

it be further considered that with the money so loaned

he made the purchase at their request and for their

benefit, the result must remain the same. In that

view there arose, upon the purchase, a resulting trust

in favor of Johnson and wife, and Martin Kelly

thereupon took the certificate of purchase in trust for

them. This was the origin of whatever interest the

Johnsons acquired under the Kellys ; and having orig-

inated before the commencement of the suit of Mor-

gans V. Kelly, it follows that they are unaffected by

the judgment in that action ; for only those are privies

whose interest in the subject matter of the suit origi-

nated subsequent to its commencement. (Freeman on

Judgments, Sec. 162; Campbell v. Hall, 16 N. Y.

575-9; Doe v. The Earl of Derby, 1 Ad. & E. 783;

Winslow V. Grindell, 2 Greenl. 64; 2 Smith's Leading

Cases, p. 825.)

"Treating Martin Kelly as a trustee for the John-

sons, the present case does not come within any of the

exceptions to the general rule that trustees and their

cestuis que trusts are regarded as being so independ-

ent that proceedings against one have no effect upon
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the other. In addition to their equity they held the

legal title at the time of the commencement of the

suit of Morgans v. Kelly, as also at the time the

judgment in that case was entered."

54 Cal., pp. 174-175.

See, also:

Mitau V. Roddan, 149 Cal. 1, at 6-8, construing

California C. C. P., Sec. 389, which is similar to

Equity Rule V7 relied on by appellants.

In a note annexed to the case in 34 Am. Dec, page 722»

we read

:

"The general rule laid down in the principal case,

that in all proceedings affecting the trust estate,

whether brought by or against third persons, the

cestuis que trust must be made parties in order to

bind them by the judgment and decree rendered there-

in, has, with a few exceptions, to be hereinafter

noted, been universally received as the just and cor-

rect doctrine on this subject." (Citing cases.)

To the same effect are

:

Story on Equity Pleading, 10th Ed., Sec. 207;

Black on Judgments, 2nd Ed., par. 585;

23 Cyc. 1246;

22 Encyc. PI. & Pr. 159.

Also:

Piatt V. Oliver, 2 McLean 267, 19 Fed. Cas. 550, at

562-563,

where will be found a learned discussion of the point by

Mr, Justice McLean.
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Appellants' Immediate Grantor, Thomason, Was a

a Party to the Original Frauds.

From our restatement of the case, it is plain that

Thomason was a party to the original frauds. It was so

charged in the supplemental bill of complaint and amended

supplemental bill of complaint. These charges were not a

part of appellee's cause of action against appellants, and

were not specifically denied by appellants. Appellants,

however, set up in their answer on information and belief

that Thomason was an innocent purchaser, but they of-

fered not one iota of evidence, either oral or documentary,

in support of their allegations. Appellants' allegations were

a part of their affirmative defense that they were innocent

purchasers, and the burden was upon them to prove the

defense. Obviously they did not carry that burden. In-

deed, they did not undertake to argue in the court below

that Thomason was an innocent purchaser, and have

raised the question for the first time on appeal.

As already suggested, the evidence amply supports the

court's finding. It appears also from the record that

Thomason was served with process and suffered a de-

cree pro confesso to be taken against him. Counsel refer

to a decision of this court in another case, consisting-

of proceedings taken after the decree herein, to which

appellants were not a party, in which this court up-

held an order quashing process on Thomason. That

record, not being before the court, is, of course, not en-

titled to consideration. Moreover, it may well be that

Thomason is bound by the judgment against him in the

case at bar, in spite of the quashing of service. It might

be Thomason was represented herein by his son-in-law

Davis and by his daughter Meryl Thomason Davis in the
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case at bar. But we need not press the point because

appellant has no interest therein. It is not necessary to

look beyond the finding of the court, and the evidence of

Thomason's guilt which, as shown above, is beyond ques-

tion.

Some of the frauds proved against Thomason and his

collaborators related to parcels of appellee's security other

than that acquired by appellants, but all of the frauds, as

far as Austin, Davis, Mrs. Davis and Thomason were con-

cerned, whether or not they related directly to the Gill

parcel, were part of one plan and scheme. As said by a

judge of great eminence—Bowen, L. J.—in Badeley v.

Consolidated Bank, 38 Ch. D. 238, 262 (1888)

:

"You have a group of facts—A, B, C, D, E and

F, and you want to know the right conclusion to

draw from them. The right way is to weigh the

facts separately and together, and to draw your con-

clusion. It is not to take A, and to say that if A
stood alone it would shift the onus of proof, and then

to look over B, C, D, E and F and see if the remain-

der of proof is sufficient to rebut the presumption

supposed to be raised."

For the reasons above given and many others which will

suggest themselves upon a perusal of the record, it is re-

spectfully submitted that the decree of the learned District

Court should be affirmed.

Joseph L. Lewinson,

Solicitor for Appellee.



APPENDIX I.

[Plaintiff's Exhibit "1-A", Tr. pp. 796-800.]

Memo—Re Exhibit.

[*1 Assignment of trust deed not recorded in office of County Recorder. y\ssignment

had been made to appellee by endorsement of note. Written notice thereof was on file with

Abstract Company at El Centro since November 30, 1917. [Tr. pp. 202-203.] Suit to

quiet title brought by Austins, ct al, named appellee as party defendant. This had been on

file with County Recorder of Imperial County since October 2, 1917. [Tr. p. 204.]

Note: Subject to correction just made, plat is diagram of conveyances of record

admitted by pleadings. For conveyances made subsequent to filing amended supplemental

hill and for other facts relative to conveyances, see testimony of Austin, Beyer, DeLozier

and Meryl T. Davis.
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Appellants' opening argument dwelt principally upon

their position as purchasers in good faith without notice,

and they relied mainly upon that position presenting, as

it does, a meritorious defense. The question of jurisdic-

tion may be a closer one, but we consider that on that

ground alone for reasons and upon authorities set forth

in our opening brief the decree of the lower fcourt should

be reversed, appellee having failed to meet our argument

in that behalf.

It will not be attempted in this reply brief to review

all of the many authorities referred to in the brief of ap-
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pellee. Very few of them touch the real issues as we

regard them, and it would only serve to divert attention

therefrom to follow counsel into the many collateral ques-

tions discussed.

Much space in the brief of appellee has been devoted

to a restatement of the case and certain features of the

evidence and a discussion of the question of jurisdiction.

The first 86 pages of appellee's brief are taken up there-

with. We do not consider that there is any material dif-

ference between the facts as set forth in appellants' open-

ing brief and appellee's statement of the case, although

we do not agree with counsel in all respects. The errors

in each statement are about evenly balanced, but relate

to matters which do not affect the main issues.

As such issues are presented for consideration by this

court, the only pertinent questions of fact involved are:

(a) Did Gill participate in the alleged frauds; (b) If he

did not was he acting in good faith at the time he pur-

chased; and (c) Was the trusteeship vacant when this

action was brought?

The first question must be answered in the negative,

as there is no evidence whatever connecting Gill with the

alleged frauds.

Upon the second question, the trial court found that

Gill was not acting in bad faith. He had paid $37,500.00

for the property, which was all that it was worth, and

had expended over $8,000.00 thereon. The decision

against him by the trial court was based upon his failure

or neglect to prosecute inquiries which the learned trial

judge considered he should have made upon learning that

a default had been suffered by the holder of the trust deed
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indebtedness. Any attempt, therefore, in this court to

have the evidence so construed as to show bad faith upon

the part of Gill must constitute an effort upon the part of

appellee to obtain a ruling upon that question contrary to

that of the trial judge. While it is within the province

of this court, under proper circumstances, to originally

determine that question, yet we submit that there is

nothing in the record to justify a departure from the rul-

ing thereon made by the trial court. The strongest effort

was made by counsel in the trial below to impugn the

good faith of Gill, but it was not shown that he had the

slightest knowledge of conditions behind the record, or

had any motive in failing to delve into questions relating

to appellee's reasons for allowing the Torrens title pro-

ceedings to go by default if he had considered that

there was occasion therefor. In fact, it was not even

shown that he actually knew that this was the case, al-

though, constructively, he may be held to have known it.

The judgment against Gill, therefore, amounts to a

penalty of $45,000.00 for his supposed failure to exercise

what the court below considered the caution which a rea-

sonably prudent man should have exercised in investigat-

ing the title before purchase.

The third question of fact pertains to appellee's posi-

tion that there was a vacancy in the trusteeship which

justified resort to federal jurisdiction. Upon this ques-

tion the evidence is not conflicting as it appears, without

contradiction, that: The trustee was not hostile; it had

not repudiated the trust; and it had not refused to ad-

minister the trust or perform any duties in connection

therewith.
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The Torrens Law.

Appellee argues:

That the Torrens law does not create a conclusive

muniment of title;

That a Torrens certificate cannot evidence a merchant-

able title until one year after the decree of registration

where any of the parties to the proceeding were served

by publication; and

That the provisions of the Torrens law are confused

and contradictory.

It is not necessary, in our opinion, to consider these

phases of the Torrens law because they do not affect the

immediate questions at issue. Even if appellee's position

thereon be conceded, it still remains that the law has been

held to be constitutional and that the particular provisions

thereof upon which appellants rely are not weakened by

any of the decisions cited by appellee. Decisions from

other jurisdictions cited by appellee bearing upon the in-

terpretation of similar laws are none of them opposed to

the principles for which appellant contends. Nearly six

pages of appellee's brief are devoted to quotations from

the case of Dewey v. Kimball, 89 Minn. 454. That case

is urged as authority for the proposition that a purchaser

is required to go behind a default shown in the record, but

the concluding sentence of the quotation from the original

opinion as found on page 119 of appellee's brief is as

follows

:

'While the rights of this alleged good faith pur-

chaser have not been brought before this court for

adjudication, we suggest that the Torrens Act ex-

pressly limits these rights and must govern them,"
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There is no essential difference between a judgment

establishing title for the purpose of a Torrens cetificate

and one quieting, confirming or establishing title under

general statutes or the common law. The Torrens law

gives the applicant for a certificate the right to call before

the court every person having an interest or apparent in-

terest in the property. The judgment in the Torrens

proceeding upon which appellants relied showed upon its

face that the applicant had done this and that proper

service of notice and process had been made to give the

court jurisdiction to fully determine the question of title.

The question here presented as to whether appellants are

innocent purchasers relying upon a record so established

is therefore not materially different from one which would

have arisen if the judgment had been in another form of

action or proceeding. It is not necessary that every

feature or phase of the Torrens law be upheld in order

that appellants' status as innocent purchasers may be

recognized. As shown in our opening brief, the law

merely embodies general principles applicable to such ques-

tions, and neither deprives an innocent purchaser of such

status as he would have under a record title otherwise

established nor enlarges his rights, unless to the extent

that he is not to be charged with notice unless he was an

actual party to a fraud. (Sec. 34.)

Keeping in mind that there is not the remotest sug-

gestion that Gill was a party to the original fraud alleged,

the issue is narrowed to the question as to whether:

(a) This provision of the Torrens law is to be given

full effect; and if it is not, then

(b) As to whether the facts were such as to justify

Gill in relying upon the record as he found it.



-8-

Admittedly on the face thereof the judgment in the

Torrens proceeding and the Torrens certificate based

thereon showed good title in Gill's grantor. The very

object of the Torrens law is to simplify transfers and to

obviate the necessity and expense of procuring abstracts

or certificates of title, and it may well be assumed that the

publicity given the law when it was placed before the

voters was sufficient to instill confidence in a layman as

to its efficacy. This court may, as readily as the trial

court, determine the question as to whether Gill was re-

quired to go behind the record to ascertain whether the

judge of the Superior Court charged with the duty of

hearing the evidence and examining the record to deter-

mine its sufficiency was justified in rendering the judg-

ment establishing the title.

It must also be borne in mind that appellee was itself

in a position always to make' an appearance of record in

the Torrens proceeding, and thus not only protect its own

title, but prevent loss to another who might be misled

by the record.

None of the cases cited by appellee construing the Tor-

rens law warrant an interpretation thereof denying effect

to the provision protecting innocent purchasers. The fact

that certain provisions thereof may be confusing or that

in certain instances the Torrens certificate may not be con-

clusive or that the title may not be merchantable under

certain conditions does not detract from the force of that

provision which gives the innocent purchaser the same

protection which he would have under a judgment obtained

under provisions of the McEnerny Act or the quiet title

sections of the code.



The article in the CaHfornia Law Review from which

counsel quotes is interesting, but of course can go no

further than the cases therein cited, the most important

of which from appellee's standpoint is that of Follette v.

Pacific Light and Power Corporation. This case, quota-

tions from which occupy five pages of appellee's brief,

offers nothing inconsistent with appellants' position. It

recognizes the rights of one in actual occupancy of the

land at the time application for registration is made not-

withstanding the failure of the applicant to bring such

occupant into court. The actual occupant always has

been given the status of one whose rights appear in the

record chain of title. The most that can be claimed for

the Follette decision, therefore, is this: That it decides

that notwithstanding the broad language of the Torrens

law, a judgment which disregards the rights of an actual

occupant not served must be invalid as to him. It is no

more than to say that a judgment which ignores the rights

of one having a record interest is void as to him. In the

case now before the court the record showed that every

one having any interest according to the public records

was before the court and concluded thereby. Appellee's

rights are of course not entitled to consideration upon the

theory that it was an actual occupant of the land, and the

principle of the Follette case can extend no further than

to afford the court in which the proceeding is brought the

right to award relief to one entirely ignored or overlooked

who had a right to be heard and was not brought before

the court. Appellee was before the court, the record

shows, through the trustee holding the legal and the record

title. Appellee was not entitled to notice, as it failed to

do what it could have done by making its assignment and
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that of its predecessor in interest a matter of public

record.

Appellee cites Beggs v. Riordan, 44 Cal. App. 230, in

support of the proposition that the title evidenced by a

Torrens certificate is not merchantable until one year

after the decree of registration where any of the parties

are served by publication. This decision has no bearing

upon the questions here involved, because appellee has

not attempted and is not attempting to open up the judg-

ment under Section 473 C. C. P.

Kruger v. United States, 246 U. S. 69, cited by ap-

pellee, is a case where title was taken with actual notice

of the fraud and without consideration, and actual pos-

session in the adverse claimant was shown; and McArthur
V. Scott, 113 U. S. 340, is equally inapplicable to the facts

of the case at bar, as the court held that all of the facts

upon which title depended appeared of record in judicial

proceedings of which all persons were bound to take no-

tice. Appellants' position, therefore, as innocent pur-

chasers for value without notice we consider to be well

established by the authorities cited in our opening brief,

the force of none of which has been weakened by ap-

pellee's argument or authorities.

These features of the case stand out conspicuously

:

1. It appears without contradiction that appellants paid

$37,500.00 (fidl value) for the property and expended

thereon over $8,000.00 during ike years 1920-21 alone

[Tr. pp. 760-765]

;

2. When they bought the property the record title

thereto as established by the Torrens decree and evidenced

by the Torrens certificate was perfect;
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3. Appellants neither participated in the alleged frauds

nor had any knowledge thereof;

4. Judge Bledsoe said in the written opinion accom-

panying the decree:

"I AM NOT PREPARED TO FIND THAT HE (GiLL)

WAS CONSCIOUSLY ACTING IN BAD FAITH/'

5. Appellee's negligence in failing to record its assign-

ment at least balances any possible negligence zvith which

appellants may be charged in failing to look behind the

Torrent judgment;

6. Appellee, although confessedly having knowledge

of the litigation instituted regarding the property, failed

to follow up suspicious circumstances sufficient to put it

upon notice zvhile having its own attorneys and trustee in

the 'Same county, and failed to make any appearance in

the Torrens proceeding either before or after judgment so

as to put third parties on notice.

The Question of Jurisdiction.

Appellee's argument is based principally upon the as-

sumption that the trusteeship was vacant because of the

trustee's default in the Torrens proceeding. This as-

sumption, however, is not well founded. The Torrens

decree did not purport to terminate the trusteeship. As

between appellee and the trustee at all events the trust

still existed. The trustee was in a position notwithstand-

ing the Torrens decree to reopen the proceeding by motion

if ground existed therefor; to appeal therefrom or to take

any other step necessary for the protection of the bene-

ficiaries. The trustee did not repudiate the trust nor de-

cline to administer or execute it. Its acceptance of the

trust was evidenced by its written execution of the instru-
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ment whereby it was created [Tr. p. 18], and unless a

termination had occurred by reason of the dissolution of

the abstract company or by some voluntary act upon its

part the trust must be deemed to have continued so long

as there was any property which the trustee could claim

under the trust deed. Appellee brought this action upon

the theory that there still existed property which the

trustee held in trust for its benefit, and it made the trustee

a party hereto. The position, therefore, that the trustee-

ship was vacant is an inconsistent one, to say the least,

and particularly in view of the developments at the trial

to the effect that the trustee was not hostile, had not re-

pudiated the trust, and at most was merely careless in the

performance of its duties. No relief should have been

accorded appellee nor any feature of the decree herein

predicated upon a vacancy in the trusteeship.

The trust deed whereby the property was conveyed to

the trustee prescribed with great particularity the manner

of sale to be pursued by the trustee in case of default, and

to carry out the contract of the parties the appointment

of another trustee would have been the proper method to

enforce the rights of the beneficiaries if they could not

be enforced through the particular trustee accepting the

trust. This rule has been repeatedly recognized, and

only under exceptional circumstances such as existed in

the case of Wheelwright v. Transportation Company, 56

Fed. 144, relied upon by appellee and cited on page 55 of

its brief, have the courts departed therefrom. In that

case (appellee's brief, p. 56), the instrument sought to be

foreclosed was a mortgage by the provisions of which

the trustee was given the right to enter and sell and to

proceed to enforce bondholders rights by a suit in equity
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either for specific performance or in aid of the powers

granted; and it was provided further in the mortgage

that

"the right of entry and sale hereinbefore granted are

intended as cumulative remedies additional to all

other remedies allowed by law and that the same shall

not be deemed in any manner whatever to deprive the

trustee or the beneficiaries under this trust of any

legal or equitable remedy by judicial proceedings con-

sistent with the provisions of these presents according

to the true intent and meaning thereof."

The court in proceeding to a foreclosure decree without

the appointment of another trustee, rested its action upon

the provisions of the clause above quoted, the judge who

wrote the opinion saying:

"There being no trustee and the property being lo-

cated here in Louisiana, it does not seem to me that

the complainant should be compelled to resort to the

dilatory measure of going to New Jersey and having

another trustee appointed, but that he may avail him-

self of this clause last quoted."

The force of the cases cited in our opening brief is not

diminished or impaired by this decision, upon which ap-

pellee mainly relies; and any supposed analogy between

the facts of the case at bar and the Wheelwright case is

dissipated when the provisions of the trust deed herein are

examined. Appellee says that the trust deed herein by

its terms contemplated that suit to foreclose might be

brought by the holder of the note, and not the trustee

(appellee's brief, p. 73) ; but this would seem to be a far

fetched conclusion when the trust instrument as a whole

is considered. The only remedy in case of default for
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which provision is expressly made by the trust instru-

ment is by way of sale by the trustee. The clause upon

which ai)pellee relies in support of the assertion that fore-

closure by action is contemplated by the terms of the

trust deed reads as follows

:

"In case an action is brought in any court of com-

petent jurisdiction to foreclose this indenture second party

or the then legal holder of said note may have a receiver

appointed in said action, as a matter of right, to take

immediate possession of said premises, and to cultivate

the same as well as to use the water to which first parties,

as the owners of said stock, may be entitled for the irriga-

tion of said lands, and to harvest and market the crops

raised thereon and to collect the rents, issues and profits

thereof for the use and benefit of the then legal holder

of said note, pending such foreclosure and during the

period of redemption allowed by law to first parties or

subsequent encumbrancers of said premises."

The foregoing provision is entirely inconsistent with

the general terms of the trust deed. The instrument must

be construed as either one thing or another, a trust deed

or a mortgage. Under a mortgage there would be a

year's period of redemption after sale. A sale by the

trustee (as definitely and particularly required by the

terms of the instrument) would afiford no right of re-

demption. Under familiar rules the general intent of the

instrument must be given effect, and any inconsistent

clause ignored. If the clause in question can be consid-

ered at all it must be deemed to have been intended to

become eft'ective only in the event that the instrument

should be considered invalid as a trust deed and given the

effect of a mortgage; or possibly in case of the dissolution

of the corporation acting as trustee under circumstances
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precluding the appointment of another trustee to execute

the trust.

Appellee says (Br. p. 81): "There are dicta in the

California cases to the effect that the power of sale in a

trust deed furnishes the exclusive method of enforcing

the trust deed precluding judicial foreclosure."

We do not concede that the declarations of the Cali-

fornia cases to the foregoing effect are merely dicta and

we again refer to cases cited in our opening brief at

pages 40-42 in support of our position that a trust deed

can be foreclosed only by the trustee. In the case of

Curtin v. Krohn, 4 Cal. App. 13, cited by appellee, this

principle was expressly recognized, the court saying (p.

135):

"Waiving these considerations, however, this case

cannot be classed or treated as an action to foreclose

a trust deed. Such an action could only be brought

by the trustee, while this action is brought by the

beneficiaries against trustors, trustees and others."

The situation there was one involving many complica-

tions and the court said, referring to the character of the

so-called trust deed:

"To begin with, the instrument under consideration

is something more than a trust deed * * *^ \Ye

cannot imagine how the rights and obligations of the

respective parties to such an instrument could be

ascertained, adjusted and conserved without resort to

an action of some kind in some judicial form." (p.

134.)

The Supreme Court of this state has said:

"There are cases where the question was whether

a certain particular instrument was a trust deed or a
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mortgage; but the instrument involved in the case at

bar is a typical trust deed—running not to the cred-

itor, but to a third party as trustee—such as the one

passed in the early case of Koch v. Briggs, 14 Cal.

256. It was held in that case that such a trust deed

'has no feature in common with the mortgage except

that it was executed to secure an indebtedness' ; that

on such an instrument a suit for a foreclosure sale

will not lie for the contract of the parties is that

upon default the trustee should sell and there is no

equity of redemption to foreclose. This view of the

nature of such a trust deed and the difference be-

tween it and a mortgage has not been departed from

and its validity as an instrument passing title and not

merely creating a lien as a mortgage to be foreclosed,

has been constantly upheld. (See Savings & Loan

Society v. Burnett, 106 Cal. 514, and the many cases

there cited; Grant v. Burr, 54 Cal. 298)."

Appellee's right to resort to the federal jurisdiction de-

pends upon the question as to whether the beneficiary may

prosecute a foreclosure suit, notwithstanding the fact that

the trustee is shown at the trial to be in a position to act,

not hostile, and still the active repository of an express

trust holding both the legal and equitable title to the land

involved. No case produced by appellee goes to this

extent.

It was not shown that any demand was made upon the

trustee by the beneficiary, either to reopen the Torrens

proceeding, or to proceed with a sale, or otherwise per-

form any duty under the trust. In the absence of such

a showing, and of a further showing of repudiation of

the trust by the trustee or acts of the trustee equivalent

thereto, no diverse citizenship existed to give the federal

courts jurisdiction.
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W submit, therefore, that appellee has failed to over-

come the force of the authorities referred to in our open-

ing brief, and that for want of jurisdiction alone this

action should have been dismissed by the court below.

Respectfully submitted,

Joe Crail,

Harold C, Morton,

F. VoN Schrader,

Barker & Keithly,

Donald Barker,

Harry A. Keithly,

Attorneys for Appellants, Thomas Edwin Gill and Myla

Ritsinger Gill.
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PETITION FOR REHEARING.

To the Honorable William B. Gilbert, Frank H. Rudkin

and Frank S. Dietrich, Judges of the United States

Circjiit Court of Appeals for the Ninth Circuit:

The appellants respectfully ask a rehearing herein upon

the ground that in the opinion heretofore announced by

this court certain vital provisions of the Torrens law ap-

pear to have been overlooked or their significance disre-

garded.

The appellants acquired title from one who was a reg-

istered owner under the Torrens law-
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The Torrens certificate showed title registered in appel-

lants' grantor, free from the encumbrance sought to be

enforced by this action.

It appears without conflict that appellants were not

parties to the original fraud whereby respondent's trust

deed indebtedness was eliminated from the record.

Appellants contend that it is contemplated by the Tor-

rens law that purchasers in their position not parties to

any fraud in the registration proceedings are expressly

protected by the provisions of the Act and that this pro-

tection is given them without doing violence to the con-

stitutional rights of the holder of the unregistered in-

strument.

To disregard this feature of the Torrens law is to

nullify one of its most essential provisions and it is

thought that it was not the intention of the court thus

to impair the efficacy of the Act, the opinion being silent

on this question.

The trial court found that appellants ''were not parties

to the conspiracy to defraud plaintiff * * * and did

not have direct personal knowledge of all of the facts

and circumstances comprising the fraud charged in said

bill of complaint." [Sec. 14, Final Decree, Tr. p. 250.]

Section 2>6 of the Torrens Act provides that "Knowl-

edge THAT ANY UNREGISTERED * * * INTEREST IS

IN EXISTENCE SHALL NOT OF ITSELF BE IMPUTED AS

FRAUD."'

The utmost for which respondent contends with ref-

erence to the position of appellants is, that they by pros-

ecuting further inquiry could have discovered the unreg-

istered interest.
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The trial court expressly found that appellants were

not ''consciously acting in bad faith" [p. 237, Tr.]. This

is equivalent to finding merely that they were negligent

in failing to follow clues which might have led to a dis-

covery of the unregistered instrument. But this is a very

different thing from finding that appellants were parties

to the fraud.

Appellants paid the full value for the property and in

view of that fact and the fact that they were acting in

good faith, it is respectfully urged that they cannot be

classified as other than bona fide purchasers for value

under the provisions of the Act. The language of the

Act is: "provided that nothing contained in this section

shall affect the title of a registered owner who has taken

bona fide for a valuable consideration" (section 37). We
have, therefore, the finding of the trial court that appel-

lants were acting in good faith (or which means the same,

they were not consciously acting in bad faith), and that

they took for a valuable consideration. That appellants

are to be regarded as bona fide purchasers for a valuable

consideration under the provisions of the Torrens law

is further emphasized by the language of section 36 of

the Act, which expressly provides, as hereinbefore stated,

that ''knowledge of an unregistered trust, lien, claim, de-

mand or interest is in existence shall not of itself be im-

puted as fraud/' When this language is read in connec-

tion with the other portion of this section, it must be ap-

parent that the very purpose of the Act is to protect every-

one acting in good faith who is not actually a party to

or who has had guilty participation in a fraud whereby

the unregistered interest has been withheld from regis-

tration.
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The purpose of the act is to create a marketable title

as soon as this can be done without infringing the rights

of the defrauded party as against an actual participant

in the fraud. As soon, therefore, as a purchaser appears

who is free from the charge of participation in the fraud

and who has paid a valuable consideration, the title ac-

quired by him is free from the latent equities. "No per-

son taking a transfer of registered land or any estate or

interest therein or of any charge upon the same from

the registered owner shall he held to inquire into the cir-

cumstances under which or the consideration for which

such owner or any previous registered owner zvas regis-

tered or he charged with notice, actual or constructive,

of any unregistered trust, lien, claim, demand or interest/'

The foregoing language from section 36 is subject to

the one exception, namely, a case of fraud; and the sec-

tion expressly provides that: ''The knowledge that any

unregistered trust, lien, claim, demand or interest is in

existence shall not of itself he imputed as fravid."

The foregoing provision of the Torrens Act applies

directly to the facts now before the court in this case

and the question which appellants request the court to

decide is as to whether, in its opinion, such provision is

wholly without effect. In the decision as written, the

application of that provision of the Act to the facts in the

record is in effect denied, but without any declaration upon

the part of the court that its purpose is to nullify the

Act in that respect.

Doubtless some confusion has resulted from a general

discussion of the question of bona fides as it arises gen-

erally without specific reference to this Act; and although

general provisions of the law are to be considered, in con-
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struing collateral questions, the express design of the

Act to protect a purchaser in the situation of appellants

cannot be overlooked.

If the people of the state of California had the power

to create this law by the exercise of the initiative right

and to insert such a provision therein effectively, then

appellants have brought themselves squarely within the

provisions and protection of the Act.

Counsel for respondents has not argued that the Tor-

rens law is unconstitutional in this respect. In the absence

of such contention, appellants' counsel have not considered

it necessary to argue that question. The argument on

both sides has been confined to the question as to whether

appellants are bona fide purchasers within the provisions

of the Act.

If the Act is to be given effect in accordance with this

language, then even though appellants had exercised dili-

gence in following up the suspicious circumstances ad-

verted to in the opinion, they merely would have learned

that the unregistered interest had been kept out of the

registration record by fraud of a previous owner. The

mere knowledge that such fraud had been perpetrated

would not have had any effect on their right to acquire

the property free from the claims of the defrauded party

if they had chosen to go forward with the purchase.

That exercise of such right would not necessarily de-

prive respondent of a remedy for such wrong as might

be done it. Not only would respondent have retained

the right to pursue the perpetrators of the fraud in dam-

ages, but by the provisions of the second subdivision of

section 105 of the act, respondent would have had a

right of action against the "Torrens Title Assurance
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Fund." That provision is to the effect that any person

who without fraud or neghgence on his part is deprived

of any interest or estate in the land through the oper-

ation of any provision of the Act or by reason of the

fraud, etc., of any person, and who is precluded from

recovery of such interest or estate may by appropriate

action recover from the fund the fair market value of the

interest or estate of which he has been so deprived.

The provisions of the Torrens Act do operate to de-

prive a person in the situation of respondent of an in-

terest in registered land, and this protection is given

for the very reason that the Act may be invoked in such

a manner as to place the registered title beyond the reach

of the defrauded party, and respondent has its remedy

in that direction.

Appellants, therefore, urge that the court reconsider

the decision filed herein on the 23rd ultimo, and deter-

mine directly the rights afforded by the express provisions

of the Torrens law.

Respectfully submitted,

Joe Crail,

Harold C. Morton,

F. VoN Schrader,

Barker & Keithly,

Donald Barker,

Harry A. Keithly,

Attorneys for Appellants, Thomas Edwin Gill and Myla

Ritjsinger Gill.
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Certificate of Counsel.

The undersigned, one of counsel for appellants, hereby

certifies that in his judgment the foregoing petition is

well founded and that it is not interposed for delay.

Donald Barker.
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tual Building, Los Angeles, California.

In the United States District Court, Southern Dis-

trict of California, Southern Division.

No. 2076-J—IN EQUITY.

C. H. McWILLIAMS et al.,

Plaintiffs,

vs.

G, A, HOPKINS et al.,

Defendants.

AFFIDAVIT OF SERVICE OF CITATION.

State of California,

County of Los Angeles,—ss.

Jean Dickinson, being first duly sworn, on oath

deposes and says

:

That she is over the age af 18 years; that she is

a citizen of the United States ; that she is not a party
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to this suit, nor interest in the outcome of same ; that

she is not related to any of the parties hereto;

That she served a copy of the citation on Charles

A. Sunderlin, one of the attorneys for the plaintiffs,

by leaving same with an employee in the office of

said Charles A. Sunderlin, 921 Chapman Building,

8th and Broadway, Los Angeles, California, on April

10, 1926.

JEAN DICKINSON.

Subscribed and sworn to before me this 12th day

of April, 1926.

[Seal] H. Y. GIBSON,
Notary Public in and for the County of Los Angeles,

State of California. [1*]

CITATION.

United States of America,—ss.

To C. H. McWilliams and Eda I. McWilliams, His

Wife, Arthur G. Gage and Marie Gage, His

Wife, Ewell D. Moore and Harriet Moore, His

Wife, H. P. Oates and Irene L. Oates, His Wife,

James H. Parraher and Eva A. Farraher, His

Wife, and Petroleum Royalties and Develop-

ment Company, a Corporation, GREETING

:

You are hereby cited and admonished to be and

appear at a United States Circuit of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, on the 8th day

of May, A. D. 1926, pursuant to an order allowing

an appeal entered and of record in the Clerk's Office

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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of the District Court of the United States, in and

for the Southern District of California, in that cer-

tain suit in Equity No. 2076-J, wherein G. A. Hop-

kins and C. A. Hudson are defendants and you

are plaintiffs to show cause, if any there be, why
the order by the Court appointing Receiver made and

entered the 9th day of April, 1926, in the said order

for appeal mentioned, should not be corrected, and

speedy justice should not be done to the parties in

that behalf.

WITNESS, the Honorable WILLIAM P.

JAMES, United States District Judge for the

Southern District of California, this 10th day of

April, A. D. 19'26, and of the Independence of the

United States, the one hundred and fiftieth.

WM. P. JAMES,
U. S. District Judge for the Southern District of

California.

Due service of the within citation admitted this

10th day of April, 1926.

MOORE & PARRAHER,
By E. D. MOORE,

Attorneys for Plaintiff.

BERNICE HOOD,
(Copy received.) [2]

[Endorsed] : No. 2076. In the United States Cir-

cuit Court of Appeals for the Ninth Circuit. C. H.

McWilliams et al. vs G. A. Hopkins et al. Filed

Apr. 10, 1926. Chas. N. Williams, Clerk. By
L. J. Cordes, Deputy Clerk.
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SUMMONS.

United States of America.

District Court of the United States, Southern Dis-

trict of California, Southern Division.

C. H. McWILLIAMS and EDA I. McWILLIAMS,
His Wife, ARTHUR GAGE and MARIE
GAGE, His Wife, EWELL D. MOORE and

HARRIET MOORE, His Wife, H. P.

GATES and IRENE L. GATES, His Wife,

JAMES H. FARRAHER and EVA A.

FARRAHER, His Wife, PETROLEUM
ROYALTIES & DEVELOPMENT COM-
PANY, a Corp.,

Plaintiffs,

vs.

G. A. HOPKINS and C. A. HUDSON,
Defendants.

Action brought in the said District Court, and the

Complaint filed in the office of the Clerk of said

District Court, in the City of Los Angeles,

County of Los Angeles, State of California.

The President of the United States of America,

GREETING: To G. A. Hopkins and C. A.

Hudson.

You are hereby required to appear in an action

brought against you by the above-named plaintiffs,

in the District Court of the United States, in and

for the Southern District of California, Southern

Division, and to file your plea, answer or demurrer,
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to the complaint filed therein (a certified copy of

which accompanies this summons), in the office of

the Clerk of said Court in the City of Los Angeles,

County of Los Angeles, State of California, within

twenty days after the service on you of this sum-

mons, or judgment by default will be taken against

you, and you are hereby notified that unless you

appear and plead, answer or demur, as herein re-

quired, the plaintiffs will take judgment for any

money or damages demanded in the complaint as

arising from contract or will apply to the Court for

any further relief demanded in the complaint.

WITNESS, the Honorable WM. P. JAMES,
Judge of the District Court of the United States

in and for the Southern District of California, this

2d day of July, in the year of our Lord one thou-

sand nine hundred and twenty-five, and of our Inde-

pendence the one hundred and forty-ninth.

[Seal] CHAS. N. WILLIAMS,
Clerk.

By L. J. Cordes,

/ Deputy Clerk.

State of California,

County of Los Angeles,—ss.

Suzette E. Callaway, being first duly sworn, de-

poses and says:

I am and was at the time of the service of the

summons herein a citizen of the United States, over

the age of eighteen years, and not a party to the

within entitled action; that I personally served the

summons on the hereinafter named defendants by
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delivering to and leaving with each of said defend-

ants personally in this Judicial District of the State

of California, at the time set opposite their re-

spective names, a copy of said summons attached to

a copy of the complaint referred to therein:

Names of persons served. Date of Service.

G. A. HOPKINS July 23, 1925

C. A. HUDSON July 23, 1925

SUZETTE E. CATHAWAY.

Subscribed and sworn to before me this 24th day

of July, 1925.

[Seal] FRANCES STOEKER,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed]: Marshal's Civil Docket No. 6722.

No. 2076-J—Civil. United States District Court,

Southern District of California, Southern Division.

C. H. McWilliams et al., etc., vs. C A. Hopkins

et al. Summons. Filed Jul. 31, 1925. Chas. N.

Williams, Clerk. By L. J. Cordes, Deputy Clerk.

[3]

[Title of Court and Cause.]

AMENDED COMPLAINT— LAW— FOR
DECLARATORY RELIEF.

Come now plaintiffs and for cause of action

against defendants allege:

I.

That the plaintiff Petroleum Royalties & De-
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velopment Company is a corporation organized and
existing under and by virtue of the laws of the
State of California, with its principal place of busi-
ness at Los Angeles, California, and that all of the
remaining plaintiffs are citizens of the State of
California and residents of the county of Los
Angeles.

IL
That the defendants and each of them are citizens

of the State of New York.

III.

That on November 8, 1922, and for some time

prior thereto, plaintiffs above named, with the ex-

ception of plaintiff Petroleum Royalties & Develop-

ment Company, a corporation, were owners and

holders of a certain oil lease upon a certain strip

of land belonging to one John S. Baker, situate in

what is commonly known as Santa Fe Spring Oil

T'ield, Los Angeles County, California. Attached

hereto as respectively Exhibits "A" and "B" and

made a part of this complaint are (a) copy of the

original lease bearing date April IQ, 1920, and

(b) copy of agreement modifying the terms of said

lease. [4]

IV.

That on November 8, 1922, all of the plaintiffs

herein, excepting plaintiff Petroleum Royalties &

Development Company, a corporation, entered into

an agreement in writing with the defendant G. A.

Hopkins and one H. S. Rowland, whereby said

defendant G. A. Hopkins and said H. S. Howland

assumed the obligation of drilling said leased prem-
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ises for oil, agreeing thereunder to pay to John S.

Baker, the owner of said land, a royalty of thirty-

five per cent of all oil and gas produced and saved

from said premises, and to plaintiffs herein, save

and excepting the plaintiff Petroleum Royalties &
Development Company, a corporation, a royalty of

twenty per cent of all oil and gas to be produced

and saved upon said premises, after deducting the

oil and gas necessarily used in the operation of said

property; that a copy of said agreement is hereto

attached, made a part hereof and marked Exhibit

V.

That prior to the 1st day of January, 1924,

plaintiff Petroleum Royalties & Development Com-

pany, a corporation, for a good and valuable con-

sideration, purchased of plaintiffs H. P. Gates,

Ew^ell D. Moore and James Farraher a portion of

their respective interests in said leased premises and

under said contract with defendant G. A. Hopkins,

and said plaintiff Petroleum Royalties & Develop-

ment Company, a corporation, is now the owner and

holder of an undivided one-tenth interest of the

twenty per cent royalty held by plaintiffs in said

lease.

VI.

That in performance of their obligation under

said contract attached hereto as Exhibit ''C," de-

fendant G. A. Hopkins and said Howland drilled

an oil well upon said premises, which said well was

completed on or about the 23d day of Gctober, 1923.

[5]
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VII.

On information and belief, that after August 22,

1924, said H. S. Rowland assigned and set over to

defendant G. A. Hopkins all of his interest in said

contract which is attached hereto as Exhibit "C,"

and that defendant G. A. Hopkins thereupon as-

sumed all of the obligations of said H. S. Howland
and of himself under said agreement.

VIII.

That prior to the bringing in of said well, plain-

tiffs exercised their election to have their share of

the oil set aside to them upon said leased premises

as produced, in the manner provided for in said

agreement marked Exhibit "C" and said lease

marked Exhibit ''A," and said election was renewed

and kept at all times in full force and effect in the

manner provided for in said lease and agreement;

that prior to the first day of January, 1924, plain-

tiffs and defendant G. A. Hopkins entered into an

oral contract wherein it was agreed that plaintiffs

should sell their oil with and at the same time as

defendant Hopkins and said Howland sold theirs,

and that plaintiffs and said Hopkins and said

Howland should receive pay for their respective

share of the oil direct from the purchaser thereof.

IX.

That from the first day of January, 1924, to the

first day of August, 1924, there was produced and

sold upon said premises by defendant G. A. Hop-

Mns a total of 4,609.72 barrels, which were sold by

defendant G. A. Hopkins for the sum of $6,449.35,
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but that said defendant G. A. Hopkins refused to

pay to plaintiffs any portion of their royalty in said

oil as reserved by them in said agreement attached

hereto as Exhibit ''C."

X.

That upon the 22d day of August, 1924, plaintiffs

served written demand upon defendant G. A. Hop-
kins to deliver to plaintiffs their share of the

royalty of oil and gas produced upon said leased

premises in kind. Thereupon said defendant G. A.

Hopkins and the said defendant C. A. Hudson, the

father-in-law of defendant G. A. Hopkins, entered

into a conspiracy to defraud plaintiffs of their share

of the [6] oil produced from said premises and

under said lease in the following manner:

Said defendants agreed that defendant Hopkins

should execute a purported assignment of all the

production from said well and to make a purported

bill of sale of all the personal property situated on

said leased premises, dating it back to April 19th,

1924, and that said Hopkins would leave the state

and when in the state to keep in hiding so that he

might not be served with court process or called

upon to testify in court as to the good faith of said

purported assignment and purported bill of sale;

and that said Hudson would claim to own and to

have owned from April 19th, 1924, all of the pro-

'duction of said well and the personal property on

said leased premises, and refuse to recognize the

right of plaintiffs to twenty per cent of the produc-

tion of all oil and gas on said well and to resist the
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efforts of plaintiffs to exercise their right to said
property.

That pursuant to said conspiracy and in further^
ance of it, defendant Hopkins thereupon executed
in the name of Howland & Hopkins, without the
consent or knowledge of Harry Howland, jointly
interested with said defendant Hopkins in said
leased premises and said well, a purported assign-
ment of all of the production in said well to de-
fendant Hudson, and dated said instrument back
to April 19th, 1924, a copy of which assignment is

hereto attached, made a part hereof and marked
Exhibit ''D"; and executed a purported bill of sale

to said defendant Hudson under said false date of

April 19th, 1924, to the personal property upon said

leased premises; and defendant Hopkins dis-

appeared from his usual haunts and when in the

State of California remained in hiding for the

purpose of preventing service of process upon him

by these plaintiffs and to avoid being called to

testify as to said instruments, and has continued

until this date to do so, and when finally served with

witness subpoena in this cause, fled from this state

to the Dominion of Canada, and on information and

belief plaintiffs allege that said Hopkins is still in

the Dominion of Canada and without the jurisdic-

tion of this court and the courts of the United

States. [7]

And pursuant to said conspiracy said defendant

Hudson set up a claim' which he knew to be false,

and that he was the owner of the production of said

well from April 19th, 1924, and claimed the right
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to all of the production from said well and still so

claims, and has at all times since then denied the

right of these plaintiffs to their twenty per cent

of the production and claimed they should look to

defendant Hopkins for their share of said produc-

tion.

That said assignment attached hereto as Exhibit

"D" was executed without any consideration pass-

ing from defendant Hudson to defendant Hopkins,

and without any intention on the part of either of

said defendants that it should pass any title or in-

terest of any nature whatsoever to defendant Hud-

son.

That on October 6, 1924, plaintiffs herein filed suit

against defendant Hopkins for their share of the

oil theretofore appropriated by said Hopkins to his

own use, and as a part of the conspiracy herein-

above alleged, and in furtherance of it, defendant

Hopkins executed another purported assignment,

without any consideration therefor, a copy of which

purported assignment is attached hereto as Exhibit

"E," and a still further purported assignment pur-

porting to have been executed on October 20, 1924,

but which plaintiffs allege on information and belief

was not executed until after January 1, 1925, a copy

of which is attached hereto as Exhibit "F."

That each of said purported assignments was

executed without any consideration whatsoever

passing from Hudson to Hopkins, and without any

intention on the part of defendants that any inter-

est or title should pass thereby, and were executed
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solely for the purpose of carrying out the con-

spiracy hereinabove alleged in an effort on the part

of defendants to prevent plaintiffs from securing

that portion of the production of said well belong-

ing to them.

That at the time of the execution of the said

purported assignment of April 19th, 1924, defend-

ants had actual knowledge of the terms of said lease

attached hereto as Exhibits "A" and "B," and of

said agreement between plaintiffs and defendant

Hopkins and said H. S. Howland attached hereto as

Exhibit "C," and of said election of plaintiffs

herein and of the interest and rights of plaintiffs in

and to the production from said premises. [8]

That defendant G. A. Hopkins denied, and still

denies the right of plaintiffs to their share of the

oil and gas produced on said premises, and that the

defendant C. A. Hudson, acting as agent, but pur-

porting to act for himself, has refused to give

plaintiffs any accounting of oil produced and saved

upon said premises and denies plaintiffs right to

share of said oil, and has at all times instructed

the employees upon said premises not to give any

information as to the amount of production of said

well to plaintiffs, or any of them; that since the dis-

appearance of said defendant G. A. Hopkins in the

month of August, 1924, plaintiffs have received no

accounting and no part of their share of the oil

produced from said premises, except such oil as they

took from said premises against the will of defend -

ant C. A. Hudson in the month of February, 1925.
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XI.

That an involuntary petition of bankruptcy has

been filed in this court against defendant G. A.

Hopkins; that heretofore, and on the 27th day of

May, 1925, one James L. Irwin was apj)ointed

Receiver of the property of the said alleged bank-

rupt, Gr. A. Hopkins, by this court and there-

upon took possession of said premises, operated

the same and produced in excess of six thou-

sand barrels of oil thereon; that during his posses-

sion of said premises, the said Receiver sold oil

therefrom and collected therefor the sum of $5,-

120.00; that thereafter the defendant C. A. Hudson

moved this Court for an order restoring possession

of said premises to him on the ground that the al-

leged bankrupt and defendant G. A. Hopkins had

set over and assigned to said C. A. Hudson all of

the personal property upon said premises and all of

the production therefrom; that this Court has or-

dered the return of said property to defendant C. A.

Hudson; that out of the oil sold by said Receiver

twenty per cent, or the sum of $1280.25 is the prop-

erty of plaintiffs; that defendant C. A. Hudson

claims ownership of all of said funds; that defend-

ant C. A. Hudson has demanded of said Receiver

the possession of said leased premises and the de-

livery of the moneys in the hands of said Receiver;

that the claims of defendant C. A. Hudson are un-

lawful. [9]

XII.

That the value of the interests of plaintiffs sought
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to be protected by this action is greatly in excess of

Three Thousand Dollars ($3,000.00).

XIII.

On information and belief, that this is a proper

case for the granting of declaratory relief as con-

templated by Section 1060 of the Code of Civil

Procedure of the State of California.

XIV.
That to conserve the interest of all owners of

production from said well, it is necessary to keep

said well on continuous production; that the Re-

ceiver hereinbefore referred to took possession of

said leased premises on or about April 27, 1925,

and that at said time the said well had not been pro-

ducing for a period of approximately two months.

On information and belief that defendant C. A.

Hudson shut down said well for said period in an

endeavor to force plaintiffs to reduce their interests

in the said well, and that unless a Receiver is ap-

pointed pending the hearing of this cause, the said

property will become greatly deteriorated and the

interests of plaintiffs greatly endangered.

XV.
On information and belief, that the defendant

C. A. Hudson owns no property in the State of Cali-

fornia, and expenditures of said C. A. Hudson in

connection with said property since said defendant

assumed to act as the owner of said production have

for the most part been by checks drawn by his wife

upon a bank in the State of New York, and that

should the said Receiver pay over said money now
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in his possession to the defendant Hudson plaintiffs

would never be able to recover their share thereof.

WHEREFORE, plaintiffs pray:

1. For a declaration by this Court of the rights

of plaintiffs in said leased premises and in and

under the lease thereon and the assignment thereof

to defendant Hopkins and said H. S. Howland and

in and to the oil to be produced and saved on said

premises under said lease, and in and to the sum of

Fourteen Hundred Fifty-nine Dollars and Eighty

Cents (1459.80) of the funds in the hands of the

said Receiver. [10]

2. That a Receiver may be forthwith appointed

to take possession of said property and said funds

pending determination of this suit.

3. For such further relief as may be just in the

premises.
'

MOORE & FARRAHER,
CHAS. A. SUNDERLIN,

Attorneys for Plaintiffs.

State of California,

County of Los Angeles,—ss

:

James H. Farraher, being first duly sworn, de-

poses and says

:

That he is one of the plaintiffs in the above-en-

titled action; that he has read the foregoing

amended complaint, knows the contents thereof, and

the same is true of his own knowledge, except as to

matters therein stated on information or belief, and

as to those matters that he believes it to be true.

JAMES H. FARRAHER,
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Subscribed and sworn to before me this 24th day

September, 1925.

[Seal] FRANCES STOEKER,
Notary Public in and for said County and State.

[11]

EXHIBIT "A."

THIS INDENTURE OF LEASE, made and

entered into this 10th day of April, 1920, by and be-

tween John S. Baker and Julia M, Baker, his wife,

hereinafter called the lessor (whether one or more)

and C. H. McWilliams, hereinafter called the Les-

see:

WITNESSETH.
That the lessor, for and in consideration of One

Dollar ($1.00) to him in hand paid, the receipt

whereof is hereby acknowledged, leases to the lessee,

all of those certain pieces or parcels of land, situate

in the County of Los Angeles, State of California,

and more particularly described as follows

:

The Westerly sixty-nine (69) feet of the East

one half of the South East quarter of the South

East quarter of section six (6), township three (3)

south, Range Eleven (11) West, S. B. B. & M.

Lots eighty (80), eighty-two, (82), eighty-four

(84), eighty-six (86), eighty-eight (88), ninety (90),

ninety-two (92), and ninety-six (96) of Dunn, Smith

& Cornwell's Subdivision as per map in Book 18,

at page 98, of Miscellaneous Records of said Los

Angeles County.

Said lease shall be on the following terms and

conditions

:
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1. The lease shall continue for a period of twenty

(20) years from and after the date of this agree-

ment, and so long thereafter as oil or gas may be

produced thereon in paying quantities.

2. Lessee shall have the sole and exclusive right

of prospecting the demised premises and drilling

for and removing oil and gas therefrom and to es-

tablish and maintain on said premises such tanks,

boilers, houses, engines, and other apparatus and

equipment, power lines, pipe lines, roads and other

appurtenances which may be necessary or con-

venient in the operation or production of oil or

gas from said property.

Lessee shall have the right, during the term of the

lease, to drill for and develop such water on said

premises as may be required in its operation.

3. The lessee agrees to start the drilling of a

well for oil within one month from the date of this

agreement, and to continue the work of drilling such

well after commencing the same with due diligence

until oil has been discovered in paying quantities,

or such formation encountered as will indicate to

the geologists of the lessee that further drilling

would be unsuccessful.

4. Nothing herein shall be construed to limit the

number of wells which the lessee my drill should

he so elect.

5. Lessee may at any time before the discovery

of )il on the demised premises, quiclaim the said

pr^.perty to the lessor, his successors or assigns, and

th<^:eupon all rights and obligations of the parties

hei eto, one to the other, cease and deteimine.
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6. After the discovery of oil, the lessee may at any

time quitclaim any part of the said land to the

lessor, his successors or assigns, or, on the expiration

of the 20-year period, no further wells shall be

drilled upon said property, and all rights of the

lessee therein shall cease, except that the lessee shall

have the right to operate, deepen, redrill, and prop-

erly maintain all producing wells upon said prop-

erty at that time, and to use so much [12] of the

surface of the land as may be necessary or con-

venient for such operation. Except as herein pro-

vided, full right to said land shall revest in the

lessor free and clear of all claims of the lessee, ex-

cept that the lessor, his successors or assigns, shall

not drill any wells upon said land within 400 feet

of any producing well.

7. Drilling and pumping operations shall be sus-

pended on said property only in the event that they

are prevented by the elements, accidents, strikes,

lockouts, riots, delays in transportation, or inter-

ference of State or Federal action, or other causes

beyond the reasonable control of the lessee, or so

long as oil of the quality produced on said prop-

erty shall be less than fifty cents per barrel at the

well.

8. The lessee may, by giving the lessor written

notice of the intention so to do, extend the time for

commencing the first well by paying to the lessor a

rental of Forty Dollars per acre per month, until

actual operations shall be commenced, and until

the royalty oil exceeds the rental. Cash rentals

shall be payable monthly in advance.
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9. The lessee shall have the free use of so muck

of the oil, water or gas produced upon said property

as may be required in the operation of the property.

10. Other than the oil specified in paragraph 9

hereof, the lessee shall pay as a rental or royalty

for the use of said land, one-sixth (%) of all oil

produced and saved thereon; said payment to be

made in money or its kind at the lessor's option.

If the rental is paid in kind, the oil shall be delivered

into tanks maintained on the property for that

purpose as produced, and shall be stored for a

period not exceeding thirty days without charge.

If the royalty is paid in money, then the lessee shall

pay to the lessor on the 20th day of each and every

mont^ one sixth (%) of the market price of all oil

removed from said property during the preceding

calendar month. The option of the lessor to take

the royalty in money or its kind shall only be exer-

cised once every six (6) months, and then on thirty

days' notice to the lessor. If no notice is given,

it shall be deemed that the royalty is payable in

money.

11. For all gas produced and saved and sold off

any part of said land by the lessee, the lessee shall

pay as rent and royalty one (1) cent per thousand

(1000) cubic feet, measured on an eight-ounce base,

provided nothing herein contained shall be deemed

to obligate the lessee to produce, or save, sell or

otherwise dispose of gas from said premises or any

well thereon.

12. The lessee shall pay all taxes on his improve-

ments and seven-eights of the increase of the taxes
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resulting from the discovery of oil on the said prop-

erty and of all oil stored on said land on the first

Monday in March.

The Lessee is hereby authorized to pay all of the

taxes on said land and improvements, and deduct

the lessor 's share thereof from the amount of royal-

ties which shall fall due.

13. All payments to the lessor shall be made by

paying the same to him at Norwalk, California, or at

any change of address of which lessee has notice in

writing from lessor. [13]

14. A well in paying quantities is hereby defined

as a well producing 25 barrels of oil per day for

ten consecutive days. This definition shall not ap-

ply to wells to be operated on the expiration of the

twenty-year period or on the abandonment of a

portion of the premises, and in such cases the lessee

may operate such wells as lessee in his discretion

shall deem sufficiently productive to operate.

15. Lessee shall carry on all operations in a care-

ful workmanlike manner, and in accordance with the

laws of the State of California. The lessee shall

keep full record of the operations and production

and sales of products from said property, and such

records and operations on the property shall be at

all reasonable times open to the inspection of the

lessor. Whenever requested by the lessor the lessee

shall furnish to the lessor a copy of the log of all

wells drilled on said property.

16. The lessor shall have the right to the use

of the surface of said land for agricultural and
grazing purposes, to such an extent as will not inter-
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fere with the proper operations of the lessee for

oil. The lessee agrees to conduct his operations

so as to interfere as little as is consistent with the

economical operation of oil with the use of the land

for agricultural and grazing purposs, and agrees

to pay for any damage which may be done to grow-

ing crops through his negligence. If any of the

fences existing on said land are cut by the lessee

for his purposes, the lessee shall establish a good

and substantial gate at such points. Whenever re-

quested by the lessor in writing, the lessee shall

fence all sumpholes and other openings to safeguard

cattle which may be grazing on said land.

17. No well shall be drilled within 200 feet of

any building on said property, at the date of this

lease.

18. The lessor may have the use of any water

or gas developed on said property for his domestic

purposes, so long as the same is not required by the

lessee or sold. The transportation of such water

or gas shall be taken at a point to be indicated by the

lessee and carried to the point of use at the cost and

at the sole risk of the lessor.

19. The lessee shall have at any time the right to

remove any houses, tanks, pipe lines, structures,

casing or other equipment appurtenances, or ap-

pliances, of any kind, brought by him upon said

land, whether affixed to the soil or not, PRO-
VIDED, HOWEVER, that in the case of an aband-

onment of any well, if the lessor shall desire to re-

tain the same as a water well, he may notify the

lessee to that effect, and thereupon the lessee shall
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leave such casing in the well as the lessor shall re-

quire and the lessor shall pay to the lessee fifty per

cent of the first cost of such casing in the ground.

Should any fruit trees growing upon said leased

premises be removed, damaged or destroyed by the

lessee, the lessor shall be paid the sum of $25.00

for each and every tree so removed, damaged or

destroyed. [14] Lessee shall bury all pipe lines,

constructed or maintained by him, at lease eighteen

(18) inches below the surface of the ground.

20. In the event of any dispute as to any of the

terms of this lease, or the performance of any of the

conditions thereby the lessee, the same shall be sub-

mitted to arbitration. One arbitrator shall be ap-

pointed by each of the parties hereto, and a third

arbitrator by the two so appointed. Any decision

by a majority of such arbitrators shall be binding

upon both parties.

21. In the event of any breach of any of the

terms or conditions of the lease by the lessee and

the failure to remedy the same within thirty days

after written notice from the lessor so to do, then,

at the option of the lessor, this lease shall forthwith

cease and determine, and all rights of the lessee

in and to said land be at an end.

22. Any notice from the lessor to the lessee may
be given by sending the same by registered mail,

addressed to the lessee at Los Angeles, California,

and the lessee, or his successors or assigns, may at

any time by a written notice to the lessor, change

the place of giving notice and after such written
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notice to the lessor by registered mail, the lessor

shall send all notices intended for the lessee, or his

successors, or assigns, to the address which may be

so indicated.

23. Any notices from the lessee to the lessor may

be given by sending the same by registered mail,

addressed to the lessor at Norwalk, California.

24. All work done on the land by the lessee shall

be at lessee's sole cost and expense, and the lessee

agrees to protect the land the lessor from all claims

of contractors, laborers or material men, and the

lessor may post and keep posted on said land such

notices as he may desire in order to protect said

land from liens.

25. On the expiration of this lease, or the sooner

termination thereof, lessee shall quietly and peace-

ably surrender possession of the premises to the

lessor, and so far as possible cover all sumpholes

and excavations made by him, and restore the land

as nearly as possible to the condition in which it was

received.

26. This lease shall run to and be binding upon

the successors and assigns of the parties hereto.

IN WITNESS WHEREOF, the parties hereto

have caused this agreement to be executed the day

and year first-above written.

(Signed) JOHN S. BAKER.
(Signed) JULIA M. BAKER.
(Signed) C. H. McWILLIAMS. [15]

If oil in paying quantities is struck in either the

present drilling well of the Wilshire Co., or on the
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premises leased hereunder, the lessee shall pay to

tlie lessor out of oil the sum of $400.00 additional

honus or rental.

Witness,

H. P. GATES. [16]

EXHIBIT '-B."

THIS AGREEMENT, entered into this 1st day

of Gctober, 1922, between John S. Baker and Julia

Baker, his wife, both of Xorwalk, California, herein-

after called first parties, and C. H. MeWilliams and

Arthur G. Gage, both of Los Angeles, California,

hereinafter called second parties:

WITNESSETH:
WHEREAS, on April 10th, 1920, first parties en-

tered into a written lease with C. H. McWilliams one

of the above-named second parties, for the explora-

tion and drilling for oil on certain lands owned by

first parties and situated at Santa Fe Springs, Los

Angeles County, a part of which said real property

is described as follows:

The Westerly Sixty-nine (69) feet of the

East one-half of the Southeast quarter of the

Southeast quarter of Section 6, Township Three

(3) South, Range 11 West, S. B. B. & ^,L,

which said lease is recorded in Book
,
page

,

records of Los Angeles County; under which lease

C. H. McWiUiams was to have paid to first parties

certain monthly rentals and a royalty of one-sixth

of aU oil produced and saved upon said premises

;
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And whereas suit has been instituted by first par-

ties against said C. H. McWilliams, seeking a cancel-

lation of the said lease, in which said suit judgment

was rendered in favor of first parties, and from

which judgment an appeal by said C. H. McWill-

iams is now pending.

And whereas further C. H. Williams has trans-

ferred to Arthur G. Gage an undivided one-fourth

interest in said lease as said lease affects the real

property hereinabove particularly described;

And whereas it is the desire of all the parties to

this agreement that the said lease as to the prop-

erty just described be recognized as valid and bind-

ing, subject however, to the modifications and condi-

tions to be hereinafter set forth, [17] and that

the litigation now pending, as it affects the said

property hereinabove described, be settled;

NOW THEREFORE, in consideration of the

sum of One Dollar ($1.00) each to the other in hand

paid, receipt of which is hereby acknowledged, and

of the mutual covenants herein exchanged, it is

understood and agreed as follows:

First parties agree to and do by these presents

recognize the said lease of April 10th, 1920, to be in

full force and effect and valid as between the par-

ties, as it affects the property hereinabove described,

and subject to the modifications hereinafter agreed

upon:

Second parties agree to pay and first parties

agree to accept in lieu and in place of the one-

sixth royalty and the rentals provided for in the

said lease, a royalty of thirty-five per cent of all



C. H. McWilliams et al. 27

oil and gas and other valuable hydro-carbons pro-

duced, save and sold upon said premises during

the life of the said lease

;

In lieu of the drilling obligations in said lease

contained, it is understood and agreed that second

parties will commence drilling operations not later

than forty-five days from date hereof and to prose-

cute said drilling diligently and continuously until

oil is discovered in paying quantities, or to such

a depth as to convince the geologists that further

drilling would be unsuccessful, or then forfeit the

lease ; second parties agree to commence the drilling

of a second well within thirty days after the comple-

tion of the first well and the discovery of oil in pay-

ing quantities therein; and to commence the drill-

ing of a third well within thirty days after the com-

pletion of the second well; and to commence a

fourth well within thirty days after completion of

the third well
;
provided, however, that in the event

second parties are prevented by any action at law

on the part of the Wilshire Oil Company, or its

agents or assigns, or [18] otherwise from com-

mencing drilling operations within the forty-five

days herein provided for, then the time during

which second parties are prevented from beginning

drilling operations shall not be considered a part of

said forty-five days.

And provided further that in the event that after

drilling operations are commenced the said Wilshire

Oil Company, or its agents or assigns, by suit at

law, or otherwise, prevents second parties from

continuously drilling said wells, then such failure
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to continue drilling so caused shall not operate as

a forfeiture of the lease.

It is understood that second parties may drill

more than four wells if they so desire.

In lieu and in place of paragraph number 12 of

the said lease of April lOtli, 1920, second parties

agree to pay all taxes and improvements placed

upon said lands by them and two-thirds of the in-

crease of all taxes resulting from the discovery of

oil on the said property.

All other terms and conditions of the said lease

shall remain operative and in full force and effect.

First parties and second parties agree to stipulate

in writing that the decree in the suit hereinbefore

mentioned wherein first parties are plaintiffs and

C. H. McWilliams, defendant, being Superior Court

Number L. R. 377, be modified to show fee title in

first parties subject to the lease of defendant C. H.

McWilliams hereinabove described, as it affects the

real property hereinabove described with the modi-

fications of said lease as herein provided, and sec-

ond parties agree to simultaneously with filing of

the stipulation hereinabove provided for, dismiss

the said appeal as it affects the said real property.

WHEREAS, further the Wilshire Oil Company

are rumored to now claim some interest in the said

property by virtue of a lease purported to be here-

tofore executed upon land [19] adjacent to the

above-described property, now therefore, in the

event that the Wilshire Oil Company shall bring

suit against second parties claiming adverse in-
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terest in said land, second parties agree to conduct

and stand the expense of defending such suit on be-

half of first parties.

Second parties agree to pay for each tree de-

stroyed the sum of $50.00, to be paid within six

months after the spudding of the well which caused

the damage.

IN WITNESS WHEREOF, the parties hereto

have hereunto set their hands the year and day first-

above written.

WITNESS

:

EVERETT J. BAKER.
J. H. FARRAHER.

(Signed) JOHN S. BAKER,
(Signed) JULIA M. BAKER,

First Parties.

WITNESS

:

J. H. FARRAHER.
(Signed) C. H. McWILLIAMS,
(Signed) ARTHUR G. GAOE,

Second Parties.

State of California,

County of Los Angeles,—ss.

Before me Alfred C. Ellmore, Jr., a Notary Pub-

lic, in and for the County of Los Angeles, State of

California, duly commissioned and sworn, person-

ally appeared Arthur G. Gage, personally known to

me to be one of the parties who have signed the

within instrument and he acknwoledged the same to

be his act and deed.
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Sworn to and subscribed before me the 13th day

of November, 1922.

[Seal] ALFRED C. ELLMORE, Jr.,

Notary Public in and for the County of Los Angeles^

State of California.

My commission expires Feb. 6, 1926. [20]

EXHIBIT ''C."

THIS AGREEMENT, entered into this 8th day

of November, 1922, between C. H. McWilliams, and

Eda I. McWilliams, his wife, J. H. Farraher and

Eva A. Farraher, his wife, Ewell D. Moore and Har-

riet Moore, his wife, H. P. Gates and Irene L. Gates,

Arthur G. Gage and Marie Gage, his wife, all of

Los Angeles, California, hereinafter designated as

first parties, and H. S. Howland, of Los Angeles,

California, and G. A. Hopkins of the City of New
York, State of New York, hereinafter designated

as second parties,

WITNESSETH
WHEREAS, on the 10th day of April, 1920, first

party, C. H. McWilliams, by an instrument in writ-

ing leased from John S. Baker and Julia M. Baker,

his wife, together with other real property, the West-

erly 69 feet of the E. 1/2 of the S. E. % of the S. E.

14 of Section 6, Township 3 South, Range 11 West,

S. B. B. & M., which lease was recorded in Book

, Page , Records of Los Angeles County, a

copy of which said lease is hereto attached, made a

part hereof and marked Exhibit "A"; and.
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WHEREAS, all the real property described in

the lease of April 10, 1920, which is hereto attached

as Exhibit "A," other than the said Westerly 69

feet of the E. 1/2 of the S. E. i/4 of the S. E. 1/4 of Sec-

tion 6, Township 3 South, Range 11 West, S. B. B. &

M., has been released from the lien of the said lease

;

and,

WHEREAS, on the 1st day of October, 1922, first

parties, C. H. McWilliams and Arthur Gr. Gage, en-

tered into an agreement with said John S. Baker

and Julia M. Baker, his wife, modifying the said

lease executed on April 10, 1920, a copy of which

said modifying agreement is hereto attached, made

a part hereof and marked Exhibit "B " ; and,

WHEREAS, FURTHER, on April 27, 1920, said

John S. Baker and Julia M. Baker, his wife, exe-

cuted an oil lease to one John H. Macklin, purport-

ing to lease the East 18.81 acres of the E. % of the

S. E. 1/4 of the S. E. 1/4 of said Section 6 ; and,

WHEREAS, at the time of the execution of said

proposed lease of the East 18.81 acres of said parcel

of land, said lease of April 10, 1920, as to the prem-

ises herein described, was in full force and effect, in

consequence of which, there was not available for

lease to any other person or corporation any portion

thereof; and,

WHEREAS, it is possible that the holders of said

proposed lease of said East 18.81 acres may claim

some interest in the overlapping area, which over-

lapping area is hereunder referred to as 29 feet,

more or less

;
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NOW, THEREFORE, it is understood and agreed

as follows

:

In consideration of the payment of the sum of

Ten ($10.00) Dollars each to the other in hand paid,

receipt of which is hereby acknowledged, and in con-

sideration of the mutual promises herein exchanged,

first parties hereby sell, assign, transfer and set over

to second parties all of their right, title and interest

in and to the above-mentioned lease of April 10,

1920, and its modifying agreement, upon the follow-

ing terms and conditions: After deducting the oil,

gas and water provided for in paragraph 9 of said

lease of April 10, 1920, marked Exhibit "A," parties

of the second part shall pay to parties of the first

part as rent or royalty (a) 20% of all the remaining

oil produced and saved from said premises during

the term of said original lease and [21] modifi-

cation, and all renewals and extensions thereof ; and

(b) 20% of the net proceeds of all gas produced,

saved and sold from said premises, provided that

nothing herein contained shall require the second

parties to produce or save, sell or otherwise dispose

of any gas. Such royalty oil shall be subject to the

option of first parties to take the same in kind or

money, as provided in said paragraph 10 of said

lease, and subject to all of the rights therein con-

tained
;
provided, however, that such 20% of royalty

oil from the first producing well drilled upon said

premises shall be paid as follows, at the election of

second parties; One-half thereof in all respects as

in said paragraph 10 of the original lease directed;

the remainder, together with interest thereon at the
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rate of 10 7o per annum, from the respective dates

when payment of the first production from the next

producing well upon said premises concurrently

with the payment of the 35% royalty to the owners

of the leased premises as contained in the modifica-

tion of said original lease of April 10, 1920, and in

any event, whether there be subsequent production

or not, shall be paid within twelve (12) months from

the date hereof. The intent hereof being to loan to

the second parties such 50% of the royalty of the

parties of the first part for the purpose of assisting

them in financing, in part, the drilling of a second

producing well upon said premises.

The parties of the first part shall be accorded the

same rights and privileges with respect to entry

upon said premises for examination of the records

of the parties of the second part as are accorded to

the lessor under said original lease of April 10, 1920,

and the modification thereof.

Second parties hereby accept the assignment

subject to the conditions, terms and obliga-

tions contained in said lease and modifying agree-

ment, and do hereby undertake and agree to faith-

fully keep and perform said conditions, terms and

obligations, except as follows: The parties of the

second part agree to drill upon said premises at least

four wells, subject to the following conditions: On
or before the 7th day of November, 1922, the parties

of the second part agree to commence the drilling

of a well upon said premises and prosecute the same

with diligence to completion, strikes, lockouts, acts

of God and causes beyond their control excepted.
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After the drilling of such first well to a depth at

which oil is found in the surrounding and nearby

territory, and oil in quantities deemed paying quan-

tities he not found therein, the parties of the second

part may terminate this agreement and be relieved

from all further obligations hereunder, and may,

within a reasonable time thereafter, remove all their

property therefrom
;
provided, that they shall deliver

to the parties of the first part, an appropriate instru-

ment in writing evidencing their election to termi-

nate their rights hereunder; and provided, further,

that such elections shall be exercised within five (5)

days from the completion of such first well. The

term 'Spaying quantities" shall be deemed to mean a

well producing an average daily production of one

hundred (100) barrels of 42 gallons each for thirty

(30) consecutive days.

It is understood that in the event that a binding

offsetting agreement be entered into with the oper-

ators of leases on land adjoining the property herein

leased on the east and west, assented to by the lessors

in said original lease of April 10, 1920 mentioned,

by which it shall not be necessary for the protection

of the premises above described, to drill in excess

[22] of three (3) wells, then and in such case, the

drilling of three (3) wells shall be deemed a com-

pliance with the drilling requirements hereof.

The parties of the first part covenant that they have

full right and lawful authority to execute this agree-

ment, and do further covenant that they will defend

the possession of the parties of the second part

against all lawful claims or demands of every per-
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son or corporation whatsoever, as to every part of

said premises.

Second parties agree that in the event that the well

or wells drilled by second parties are first brought

in in the so-called Bell sand, then upon the exhaus-

tion of said Bell sand, second parties agree to drill

through into what is commonly known as the Meyer

Sand, or such deeper sand as the experience of the

field shall show to be productive of oil in commercial

quantities.

The parties of the first part further agree to fur-

nish to the parties of the second part a guarantee

of title by a reputable title company as to the West-

erly forty (40) feet, more or less, of said leased

premises, and agree to vigorously defend, at their

own cost and expense, any action at law or in equity

affecting the remaining area of said leased premises.

It is understood that any litigation involving such

remaining area, comprising approximately twenty-

nine (20) feet, or the granting of any injunction in

any such litigation affecting such remaining area,

shall not constitute a ground for the termination of

this agreement by the second parties.

The second parties agree to give consecutive num-

bers to the wells drilled by them in the order in

which they are drilled.
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IN WITNESS WHEREOF, the parties have

hereunto set their names the day and year first

above written.

C. H. McWILLIAMS,
EDA I. McWILLIAMS,
J. H. FARRAHER,
EVA A. FARRAHER,
EWELL D. MOORE,
HARRIET MOORE,
H. P. OATES,
IRENE L. OATES,
ARTHUR G. GAGE,
MARIE GAGE,

First Parties.

H. S. HOWLAND,
G. A. HOPKINS,

Second Parties. [23]

State of California,

County of Los Angeles,—ss.

On this 9th day of November, A. D. 1922, before

me Pearl M. Stout, a Notary Public in and for said

County and State, residing therein, duly commis-

sioned and sworn, personally appeared H. S. How-
land and G. A. Hopkins, known to me to be the per-

sons whose name^ are subscribed to the within in-

strument, and acknowledged to me that they exe-

cuted the same.
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IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this (Certificate first above written.

[Seal] PEARL M. STOUT,
Notary Public in and for Said County and State.

[24]

EXHIBIT "D."

KNOW ALL MEN BY THESE PRESENTS
that whereas, the undersigned are desirous of put-

ting on production Number 2 well, on the Baker

lease at Santa Fe Springs, leased to Howland &
Hopkins, and whereas at this time Howland & Hop-

kins have not the funds available for that purpose

and whereas C. A. Hudson is willing to furnish the

funds for pay-roll or otherwise in connection with

putting said well on production, and whereas he has

advanced a large sum of money for said purpose,

which is still due and owing to said Hudson. Now,

in consideration of the sum of one dollar and other

good and valuable considerations in hand paid, the

receipt whereof is hereby acknowledged, the under-

signed does hereby sell, assign and set over to said

Hudson, all the production of said well, he to sell

the same in the name of the undersigned, or his own
as he deems best to reimburse himself for all such

advances on account of said well, in the ratio of 2

to 1, that is, he is to take possession of said premises

and is to operate the same and apply the proceeds

of said well in payment of all sums due and owing

to him by the undersigned until the amount owing

him and cost of operation is fully paid to him out
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of the oil that is hereby transferred and sold to

him.

In witness whereof, the undersigned has hereunto

set their hands and seal this 19th day of April, 1924,

(Signed) ROWLAND & HOPKINS (L. S.)

Per G. A; HOPKINS. [25]

EXHIBIT "E."

WHEREAS, on the 10th day of April, 1920, John

S. Baker and Julia M. Baker, his wife, leased to

C. H. McWilliams the following described real prop-

erty situate in the County of Los Angeles, State of

California

:

The Westerly 69 feet of the East one-half of

the Southeast quarter of the Southeast quarter

of Section 6, Township 3 South, Range 11 West,

S. B. B. & M., and Lots 80, 82, 84, 86, 88, 90, 92

and 96 of Dumi, Smith & Cornwell's Subdivi-

sion, as per map recorded in Book 18, Page 98,

Miscellaneous Records of Los Angeles County,

California,

and

WHEREAS, said lease is what is commonly

known and understood to be an Oil and Gas Lease;

and

WHEREAS, under date of October 1, 1922, an

agreement in writing was made between said John

S. Baker and Julia M. Baker, his wife, and C. H.

McWilliams and Arthur G. Gage, whereby said lease

above referred to between John S. Baker and Julia

M. Baker, his wife, and C. H. McWilliams was modi-
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fied in certain material respects, and in particular

in respect to the eliminating of the following de-

scribed real property from said lease;

Lots 80-82-84-86-88-90-92 and 96 of Dunn,

Smith and Cornwell's Subdivision, as per map
recorded in Book 18, Page 98, Miscellaneous

Records of Los Angeles County, California;

aiid

WHEREAS, C. H. McWilliams and Eda I. Mc-

Williams, his wife, J. H. Farraher and Eva A. Far-

raher, his wife, Ewell D. Moore and Harriet Moore,

his wife, H. P. Oates and Irene L. Gates, his wife,

Arthur G. Gage and Marie Gage, his wife, sold, as-

signed and transferred said lease as modified and

amended to H. S. Howland and G. A. Hopkins ; and

WHEREAS, there is now one producing well on

the following described real property, being a por-

tion of the [26] real property described in the

original lease between John S. Baker and Julia M.

Baker, his wife, and C. H. McWilliams:

The Westerly 69 feet of the East one-half of

the Southeast quarter of the Southeast quarter

of Section 6, To\^Tiship 3 South, Range 11 West,

S. B. B. and M., in the county of Los Angeles,

State of California,

and

WHEREAS, C. A. Hudson has advanced and

paid to the said G. A. Hopkins large sums of money
for the purpose of enabling the said G. A. Hopkins

to place said well on production and to maintain said

well on production; and
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WHEREAS, the said C. A. Hudson has demanded

of the said G. A. Hopkins an assignment by the said

G. A. Hopkins to the said C. A. Hudson of all of the

right, title and interest of the said G. A. Hopkins

in and to the Oil and Gas which may hereafter be

produced from said described lands.

NOW, THEREFORE, we, G. A. Hopkins and

M. H. Hopkins, husband and wife, for a valuable

consideration to us in hand paid, the receipt whereof

is hereby acknowledged, do hereby sell, assign, trans-

fer, set over and convey unto the said C. A. Hudson

all of our right, title and interest in and to all oil,

gas and other hydrocarbon substances which may
hereafter be produced from that certain real prop-

erty hereinafter described situate in the county of

Los Angeles, State of California, under said Oil

and Gas Lease and the Amendment thereto, both

of which have hereinbefore been specifically referred

to:

The Westerly 69 feet of the East one-half of

the Southeast quarter of the Southeast quarter

of Section 6, Township 3 South, Range 11 West,

S. B. B. and M., in the County of Los Angeles,

State of California.

TO HAVE AND TO HOLD the same unto the

said C. A. Hudson, his heirs, executors, administra-

tors and assigns. [27]

IN WITNESS WHEREOF, we have hereunto set

our hands and seals this first day of October, 1924.

G. A. HOPKINS. (Seal)

M. H. HOPKINS. (Seal)
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State of California,

County of Los Angeles,—ss.

On this 7th day of October, 1924, before me, A. D.

Smith, a Notary Public in and for said County of

Los Angeles, State of California, residing therein,

duly commissioned and sworn, personally appeared

G. A. Hopkins and M. H. Hopkins, husband and

wife, known to me to be the persons whose names

are subscribed to the within instrument and acknowl-

edged to me that they executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this certificate first above written.

A. D. SMITH,
Notary Public in and for the County of Los Angeles,

State of California. [28]

EXHIBIT "F."

WHEREAS, on the first day of October, 1924,

the undersigned, Gr. A. Hopkins and M. H. Hop-
kins, husband and wife, executed and deliv-

ered to C. A. Hudson, a certain instrument

in writing (hereinafter referred to as an as-

signment) whereby the said G. A. Hopkins

and M. H. Hopkins did sell, assign, transfer, set

over and convey unto the said C. A. Hudson, all

the right, title and interest of the said G. A. Hop-

kins and M. M. Hopkins in and to all gas, oil and

other hydrocarbon substances thereafter to be pro-

duced upon that certain real property hereinafter
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described, situate in the County of Los Angeles,

State of California, under the oil and gas lease,

and the amendment thereto referred to in said

written instrument, said real property being de-

scribed as follows:

The Westerly 69 feet of the East one-half

of the Southeast quarter of the Southeast

quarter of Section 6, Township 3 South,

Range 11 West, S. B. B. and M., in the

County of Los Angeles, State of California,

and

WHEREAS, it was the intention of the parties

that the said C. A. Hudson should thereby be

given the right to operate and produce said oil, gas

and other hydrocarbon substances under said lease,

and amendment thereto.

NOW THEREFORE, in order to effectuate said

understanding and confirm the rights intended to

be conveyed in said instrument, the said Gr. A.

and M. H. Hopkins, husband and wife, in consider-

ation of the premises, and other good and valuable

considerations, receipt of which is hereby acknowl-

edged, do hereby sell, assign, transfer, set over and

convey unto the said C. A. Hudson, the right to op-

erate said hereinabove, described real estate under

and pursuant to the [29] terms of said lease,

and to hold possession thereof and produce the

oil, gas and other hydrocarbon substances there-

from as provided in said lease.

This instrument is supplementary to said here-

inbefore mentioned assignment, and to be con-

strued as a part and parcel thereof.
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IN WITNESS WHEREOF, we have hereunto

set our hands this 20th day of October, 1925.

(Signed) G. A. HOPKINS.
(Signed) M.H.HOPKINS.

State of California,

County of Los Angeles,—ss.

On this 20th day of October, 1924, before me,

Verle F. Stratton, a Notary Public in and for said

County of Los Angeles, State of California, resid-

ing therein, duly commissioned and sworn, person-

ally appeared G. A. Hopkins and M. H. Hopkins,

husband and wife, known to me to be the persons

whose names are subscribed to the within instru-

ment, and acknowledged to me that they executed

the same.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my Official Seal the day

and year in this Certificate first above written.

VERLE F. STRATTON,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Sep. 25, 1925. [30]

[Title of Court and Cause.]

DEMURRER OF DEFENDANT C. A. HUD-
SON.

COMES NOW the defendant C. A. Hudson and

demurs to plaintiffs' amended complaint herein,

upon the following grounds to wit:
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I.

That said complaint does not state facts suffi-

cient to constitute a cause of action.

II.

That the Court has no jurisdiction of the sub-

ject of the action.

III.

That there is another action pending between the

same parties for the same cause, to wit: an action

pending in the Superior Court of the State of

California, in and for the county of Los Angeles,

number 164,306, entitled "C. H. McWilliams et

al.. Plaintiffs, vs. G. A. Hopkins et al., Defend-

ants.
'

'

IV.

That there is a defect or misjoinder of parties

defendant in said action in that it does not appear

from the complaint herein wherein or whereby the

defendant C. A. Hudson has an interest therein

with the defendant G. A. Hopkins.

V.

That several causes of action have been improp-

erly united and not separately stated, to wit:

[31]

(a) An action for declaratory relief under the

provisions of section 1060 of the Code of Civil

Procedure of the State of California, and an equi-

table action for the cancellation of the assignments

to the defendant Hudson referred to in said com-

plaint, upon the ground that said assignments

were procured by and in furtherance of fraud.
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(b) An action for declaratory relief under the

provisions of section 1060 of the Code of Civil

Procedure of the State of California, and an equi-

table action for the appointment of a receiver of

a certain oil-well described in the complaint.

(c) An action for declaratory relief under the

provisions of section 1060 of the Code of Civil

Procedure of the State of California, and an ac-

tion for the recovery of a definite sum of money, to

wit: $1,459.80.

WHEREFORE, defendant C. A. Hudson asks

that he may be dismissed hence with his costs.

CLARKE & BOWKER, and

CARTER & WEBSTER,
By WILTON W. WEBSTER,

Attorneys for Defendant C. A. Hudson.

[Endorsed] : Filed Oct. 9, 1925.

Receipt of a copy of the within demurrer is

hereby admitted this 8th day of October, 1925.

MOORE & FARRAHER,
Attorneys for Plaintiffs. [32]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE WHY RECEIVER
SHOULD NOT BE APPOINTED.

Upon reading the verified complaint of plain-

tiffs in the above-entitled cause, and the affidavit

of James Farraher in support thereof, duly filed

with this court:
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NOW THEREFORE, on motion of James Far-

raher, one of the attorneys for plaintiffs,

IT IS ORDERED, that the above-named de-

fendants, and each of them, appear before this

court on the 27 day of July, 1925, at the hour of

ten o'clock A. M., or as soon thereafter as coun-

sel may be heard, and show cause, if any they

have, v^^hy a Receiver should not be appointed over

the property and income of the oil-well described

in the complaint of plaintiffs herein, with the

usual powers and duties, and why the plaintiffs

should not have such other relief as may be just;

AND IT IS FURTHER ORDERED that pend-

ing the hearing upon this order defendants shall

refrain from selling or removing any oil from said

premises and from disposing of any moneys that

may be received by defendants for oil sold from

said premises during the pendency of this order.

Dated: July 22, 1925.

WM. P. JAMES,
Judge of the Above-entitled Court.

[Endorsed] : Filed Jul. 22, 1925. [33]
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[Title of Court and Cause.]

APPLICATION OF JOHN S. BAKER AND
JULIA M. BAKER FOR LEAVE TO IN-

TERVENE AND FOR MODIFICATION
OF RESTRAINING ORDER.

To the Plaintiffs and Defendants in the Above-en-

titled Action and to Their Respective Attor-

neys:

Notice is hereby given that the above-named

John S. Baker and Julia M. Baker v^ill on Wednes-

day, the 29th day of July, 1925, at the hour of

10 A. M. of said day in the above-entitled court,

make application for leave on the part of said

John S. Baker and Julia M. Baker to file a com-

plaint in intervention in this action, upon the

ground that said applicants are the owners in fee

simple of the property described in the complaint;

that the claims of both plaintiffs and defendants

in this cause grow out of a lease made by appli-

cants originally to C. H. McWilliams for oil pur-

poses, and that all parties to the suit claim inter-

•ests by assignment or subleases or reservations, or

contracts among themselves concerning said lease-

hold interest, but that applicants claim that on ac-

count of defaults in the performance of the cove-

nants undertaken in the lease all rights under said

lease have become forfeited, and that various ad-

verse claims have arisen in which applicants are

interested, and they are therefore necessary and

proper parties for a full determination of the in-
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terests and rights of all parties with respect to the

said premises. Furthermore, that any injunction

issued in this cause of the appointment of a re-

ceiver would necessarily affect the interests and

rights of applicants, and they therefore should be

allowed to intervene in this cause, in order that

their rights and interests may be adjudicated and

protected.

Applicants will also join in the application of

plaintiffs for the appointment of a receiver, and

pending the appointment of a receiver will move

for a modification of the restraining order issued

in this cause to the extent that whoever may be

in possession of the [34] premises and operat-

ing the oil-well upon the property shall be per-

mitted to deliver to applicants, and that appli-

cants may be permitted to take, at least such part

of the production as all parties may admit applir

cants are entitled to by way of royalty, pending

the determination of this suit.

This application will be made upon the records

and files of this cause and upon the affidavit of E.

C. Myer, attached hereto.

CHAPMAN & CHAPMAN,
By WARD CHAPMAN,
Attorneys for All Moving Parties.

For good cause shown, the time for the service

of the foregoing notice is hereby shortened to one

day so that service on Tuesday, the 28th day of

July, 1925, shall be sufficient.

Dated July 28, 1925.

WM. P. JAMES,
Judge. [35]
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[Title of Court and Cause.]

AFFIDAVIT OF E. C. MYER.

State of California,

County of Los Angeles,—ss.

E. C. Myer, being duly sworn, deposes and says:

That he is the agent of John S. Baker and Julia

M. Baker and makes this affidavit in their behalf;

that he has been acting for them for more than

two years last past as their representative in con-

nection with the operation of the properties in-

volved in this suit and is thoroughly familiar with

the present status and the previous history; that

said John S. Baker and Julia M. Baker, his wife,

made the lease referred to in the complaint un-

der date of April 10, 1920, and the supplement

thereto to C. H. McWilliams, and that by virtue

of said lease and said supplement the said John S.

Baker and wife are entitled to 35 per cent of the

oil produced upon the premises as royalty; that

in the month of January, 1925, as permitted by

the lease, demand was made upon the occupants

of the premises in charge of the operation of the

oil-well for the delivery of the royalty oil in kind,

and by reason thereof the said Baker and wife are

now entitled to receive at least 35 per cent of the

oil upon the premises and to dispose of the same

as they may see fit; that the lessees and assignees

of the lessees have failed to perform in substan-

tial particulars many of the obligations under-

taken in said lease and especially the agreements
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therein contained to carry on continuous drilling

operations until four wells have been completed

whereas only one well has been completed, and

drilling operations have ceased for more than a

year last past; also there has been a failure to

carry on pumping operations without any justifi-

cation whatsoever for a period more than two

months since March 1, 1925, and furthermore,

there have been repeated and persistent defaults

in the payment of royalty and delinquencies have

existed to the extent of more than $5,000; that the

said Baker and wife have been compelled to re-

sort [36] to claim and delivery proceedings for

the purpose of procuring a part of their royalty

oil, and through that means about $3,000 have

been realized, and they have also been compelled

to resort to other legal proceedings to collect their

proportionate royalty in the hands of the receiver

in the bankruptcy proceeding in this court, and

by that means have recovered $1,534, but there is

still unpaid royalties long past due amounting to

more than $2,000, and besides oil has been accumu-

lated upon the premises, and defendants in this

action are in possession of the property and oper-

ating the same; and affiant is informed and be-

lieves and therefore alleges will undertake to pre-

vent the delivery of the royalty oil arising there-

from, especially if a restraining order is issued

in this action; that on account of said defaults,

the said Baker and his wife, within the last month

have elected to declare the lease terminated on ac-

count of said defaults, and a notice of such for-
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feiture has been served upon plaintiffs and the

defendant Hudson, and a controversy has arisen

as to v^hether said lease is any longer in force or

effect, and that controversy may be adjudicated in

this action. In the meantime, affiant believes that

the only feasible way to operate the property and

keep the v^ell in operation, disposing of the oil

and impounding and distributing the funds will be

through a receivership; but if the appointment of

a receiver should be deferred for as much as a

month all of the storage capacity on the property

will be exhausted, and unless the oil, or some part

thereof, is permitted to be removed, a shutting

down of the well will be necessitated, and great

loss will result therefrom. Affiant further states

that there cannot be any bona fide controversy as

to the right of said Baker and wife to receiver 35

per cent of the production as royalty or rental,

and whether the said lease has been canceled or

not, therefore, there can be no question of the

right of said Baker and wife to receive at least 35

per cent of the oil, and unless a Receiver is ap-

pointed, therefore, the injunction should be modi-

fied so that at least that amount of oil may be re-

ceived and taken in behalf of said Baker and wife,

and if a receiver is appointed, at least 35 per cent

of the funds (to which amount said Baker and

wife are admitted entitled) should be authorized

to be paid as an operating expense of the receiver-

ship pending the final determination of whether

the lease [37] has been forfeited and annulled.

E. C. MYER.
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Subscribed and sworn to before me this 28th day

of July, 1925.

[Seal] PEARL CUNNINGHAM,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Jul. 29, 1925. [38]

[Title of Court and Cause.]

ORDER.

Plaintiffs' application for the appointment of a

receiver came on regularly for hearing before the

above-entitled court, the Hon. William P. James,

presiding, on this the 29th day of July, 1925, and

plaintiffs were represented by their attorney, Mr.

James H. Farraher, and the defendant, G. A. Hop-

kins was represented by Mr. W. T. Craig, and the

defendant C. A. Hudson was represented by Mr.

Robert M. Clarke, and the applicants for leave to

intervene, to wit, John S. Baker and Julia M.

Baker, were represented by Mr. Ward Chapman.

In open court a stipulation was made with the

consent of all parties represented as above set

forth, for the disposition of the oil produced upon

the premises involved in this case, or the proceeds

thereof, and for th€ modification of the restrain-

ing order as hereinafter set forth in this order,

but such stipulations were made with the express

understanding that the making of all such stipu-

lations and of this order should be, and is, with-

out prejudice to any of the contentions of any of
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the parties thereto, now relied upon by them or

which they may see fit hereafter to assert with re-

spect to the merits of any issues involved in the

case or which may be raised or involved herein,

or elsewhere, and that any or all such parties shall

be free to assert and maintain any contentions

that they might have asserted or maintained in

this proceeding or any other, in like manner as if

such stipulation had not been made, and be un-

prejudiced by the [39] making of the same.

Pursuant to such stipulations, and with the un-

derstanding aforesaid,

IT IS NOW ORDERED that the restraining

order heretofore issued by this Court, and which

is now in force and effect and which enjoins the

defendants from making any disposition of any

oil produced upon the premises pending this suit

or until the further order of this Court, shall re-

main in full force and effect until the further or-

der of this Court, but modified as follows:

That the defendants in this action, or either of

them, are permitted to continue in possession of

the premises and to pump or otherwise extract oil

from the producing well upon the premises, and

the applicants for leave to intervene, to wit, John

S. Baker and Julia M. Baker, shall be at liberty

to take, receive and dispose of thirty per cent

(30%) of such oil as may have been produced

since the day on which they took 30 per cent of

the production then on hand by writ of replevin,

and thirty per cent (30%) of all oil that may here-

after be produced while this order is in force, and
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may retain the proceeds thereof; that the defend-

ants, or such of them as may be operating the

property, shall be, and they, or either of them, are

hereby permitted to take, receive and sell all of

the balance of the oil that is on hand in storage,

after deducting the 30 per cent above mentioned,

and sell and dispose of the same at the best price

which they or either of them may with reasonable

diligence receive; but the proceeds of twenty per

cent (20%) of all oil on hand or produced here-

after as aforesaid, shall be paid by the defendants

or defendant selling the same to the clerk of this

court to be held by such clerk to abide the further

order or judgment of this Court, and all of the

balance of such proceeds may be received, util-

ized or disposed of by said defendants or such of

them as may sell such oil, in such manner [40]

as they may see fit.

IT IS FURTHER ORDERED that the further

hearing of plaintiff's application for the appoint-

ment of a receiver and the motion on the part of

John S. Baker and Julia M. Baker, for leave to

intervene in this action be, and the same is hereby

postponed until Monday, the 21st day of Septem-

ber, 1925, at the hour of 2 :30 P. M. of said day.

Dated this 29th day of July, 1925.

WM. P. JAMES,
Judge.
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We hereby approve and consent to the making

of the foregoing order.

MOORE & FARRAHER,
By JAMES H. FARRAHER,

Attorneys for Plaintiffs.

W. T. CRAIG and

F. C. WELLER,
Attorneys for O. A. Hopkins for the Purpose of

This Motion Only.

CLARKE & BOWKER,
Attorney for C. A. Hudson.

CHAPMAN & CHAPMAN,
Attorneys for John S. Baker and Julia M. Baker.

[Endorsed] : Filed Jul. 30. 1925. [41]

[Title of Court and Cause.]

ORDER DIRECTING DEPOSITING MONEYS.

Charles A. Sunderlin, Esq., attorney for plaintiffs,

and Wilton W. Webster, Esq., attorney for the de-

fendant, C. A. Hudson, being present and agreeing

thereto, it is now by the Court ordered that the

Clerk of this court deposit all moneys now in the

Registry of the court in this cause, in either the

Pacific Southwest Trust & Savings Bank, The First

National Bank of Los Angeles, The Citizens Trust

& Savings Bank, or the Security Trust & Savings

Bank, as a term deposit, drawing interest ; and

It is further ordered that all moneys hereafter

received in said cause be deposited in the like
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manner, and that said moneys remain so deposited

until the further order of the Court.

Los Angeles, California, February 26th, 1926.

WM. P. JAMES,
United States District Judge.

[Endorsed] : Filed Feb. 26, 1926. [42]

[Title of Court and Cause.]

OPINION.

Messrs. MOORE & FARRAHER, Attorneys for

Plaintiffs.

W. T. CRAIG, Esq.,; Messrs. CARTER & WEB-
STER; Messrs. CLARKE & BOWKER, At-

torneys for Defendants.

Motion to dismiss the bill of complaint. Demur-

rer to the complaint Application of plaintiffs

for the appointment of a receiver pendente lite.

This action is brought for the purpose of securing

a judgment determining the rights of the plaintiffs

against the defendants to oil being produced from a

well operated by defendant Hudson. Plaintiff Mc-

Williams was the lessee named in a certain lease

entered into by John S. Baker and Julia M. Baker,

owners of the land upon which the oil-well was

drilled. The remaining plaintiffs have acquired in-

terests by transfer from McWilliams. So far as the

questions necessary to be discussed at this time are

concerned, McWilliams, the original lessee, may be

referred to as though he were the sole plaintiff.
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By the allegations of the complaint it is asserted

that McWilliams, having acquired from the Bakers

the right to drill for oil on the land involved—the

lease being in form one for use upon a royalty basis

—transferred to H. S. Howland and G. A. Hopkins,

copartners, the right given by said lease to drill the

land for oil upon certain conditions. [43]

After a producing well was obtained on the prop-

erty, Hopkins, in the name of the partnership of

Howland & Hopkins, made a transfer of partner-

ship rights to Hudson, his father-in-law. Hudson

has claimed, by reason of the latter transfer, to own

the oil, free from any obligation to pay to McWill-

iams the consideration specified in the instrument

of transfer made by McWilliams to Hopkins &
Howland. On the other hand, it is claimed by Mc-

Williams that the right of Hopkins & Howland to

operate any producing wells that they might secure

on the property was subject to and contingent upon

there being rendered a continuing royalty payment,

which royalty condition preserved to McWilliams

the proportionate interest in the oil product.

It appears by the allegations of the complaint that,

after the alleged assignment from Hopkins & How-
land to Hudson was made, Hopkins absented himself

and avoided service of aiiy process, and that he has dis-

obeyed a subpoena issued out of this court requiring

his appearance as a witness in matters connected

with this controversy. It also appears by such alle-

gations that defendant Hudson has no property in

the State of California that plaintiffs have been able

to discover, and that moneys collected by him are
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deposited in the city of New York in his wife's

name, and that all checks delivered by him are

signed by his wife and drawn against such deposit.

It is alleged that the transfer made by Hopkins &
Howland to Hudson was not made in good faith nor

upon any consideration, but was made with full

knowledge of the conditions of the contract of as-

signment between McWilliams and Hopkins & How-
land. Further, that the assignment to Hudson was

made pursuant to a conspiracy entered into between

Hopkins and Hudson to defraud the plaintiffs of

their share of the oil produced from the well. It is

further alleged that Hopkins, after being served

with a subpoena to attend the hearing in this court,

departed from the state and went to Canada, where

it is alleged he still remains; that an involuntary

petition in bankruptcy has been filed against the

said Hopkins. The prayer of the complaint is that

the rights of McWilliams and his coplaintiffs in

the leased premises and in the oil produced there-

from be determined, and that, pending judgment

herein, a receiver be appointed to take charge of the

oil-well and hold the proceeds derived from sale of

its product. [44]

Section 1060 of the Code of Civil Procedure of

the State of California contains provisions author-

izing the bringing of an action to secure "declara-

tory relief.
'

' Provisions of that section as they are

important here are as follows

:

1060 C. C. P. "Any person interested

* * * under a contract, or who desires a
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declaration of his rights or duties with respect

to another, or in respect to * * * prop-

erty, * * * may, in cases of actual contro-

versy relating to the legal rights and duties of

the respective parties, bring an action in the

Superior Court for a declaration of his rights

and duties in the premises, including a determi-

nation of any question of construction or validity

arising under such instrument or contract. He
may ask for a declaration or rights or duties,

either alone or with other relief; and the Court

may make a binding declaration of such rights

or duties, whether or not further relief is or

could be claimed at the time. The declaration

may be either affirmative or negative in form

and effect, and such declaration shall have the

force of a final judgment. Such declaration

may be had before there has been any breach

of the obligation in respect to which said decla-

ration is sought."

It will be noted that the rights of parties which

are in dispute under the terms of a contract, or with

respect to an interest in property, may, by action

authorized by the code section, be determined sepa-

rately or in connection with a prayer for other re-

lief affecting the subject. These provisions author-

ize incidental remedies, in aid or extension of the

declaratory judgment, including injunction or the

appointment of a receiver.

The question is first presented as to whether the

federal courts have jurisdiction of the action, au-
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thority for which depends upon a statute of Cali-

fornia. It seems to be settled by the decisions that

where substantial right is conferred under the law

of a state, which right is of such a nature as between

contending parties that an adjudication can be made

in a court of justice, the federal courts will adopt

such practice as is open to them, under either the

forms of law or equity, and render a judgment, pro-

vided diversity of citizenship exists, and the requi-

site jurisdictional amount is involved. Section 24

of the Judicial Code gives the District Court juris-

diction in "suits of a civil nature." A suit is

"
. . . the prosecution by a party of some

claim, demand or request in a court of justice for the

purpose of being put in possession of a right claimed

by him and of which he was deprived." La Abra

Silver Mining [45] Company vs. United States, 175

U. S. 423. When the proceeding possesses the char-

acteristics and elements of a judicial controversy it

answers to the description of a ''suit." Gaines vs.

Fuentes et al., 92 U. S. 10. Road District vs. St.

Louis, etc., 257 U. S. 547. The only real limitation

is that it must be between persons or parties, with

the result that it settles an issuable dispute and not

have its effect purely in rem, as in the probating

of a will. As to the latter proceeding, no adversa-

rial interest between parties is intrinsically involved.

The right sought to be established need not to have

existed at common law or in contemplation of estab-

lished equitable doctrine. If it is a new right, an

appropriate remedy will be found to fit it if such is
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accessible under available practice. It is so held

by Judge Taft in the Road District case cited. The

following cases, recently decided, are in point. The

opinions contain reference to a number of decisions

which support the claim of plaintiffs that they have

stated a case within this court's jurisdiction.

Klien vs. Wilson & Co., 7 Fed. (2d) 772; Grover vs.

Merritt Development Co., 7 Fed. (2d) 917.

Whether the action for declaratory relief be

classed by as one strictly in law seems immaterial. A
condition of fraud and deceit and a showing that,

until the rights of the parties under their contract

are determined, the plaintiff is likely to suffer loss

and depreciation of the remedy which may finally

accrue to him, present facts of an equitable nature

which will be sufficient to support the petition for

a receiver. Where matters of law and matters of

equity are commingled, the action will generally be

classed on the equity side. Shell vs. Leander Clark

College, 2 Fed. (2d) 17.

If, upon the face of the provisions of the instru-

ment of transfer, executed between McWilliams

and Howland & Hopkins, it can be said that beyond

question McWilliams parted with all right to the

oil produced from the well operated on the ground,

other than to have, as a personal obligation of How-

land & Hopkins, a certain consideration rendered

Mm, then a receiver should not be appointed. That

question, to my mind, is clearly one which may be

debated. Continuing obligations are imposed upon

Howland & Hopkins and in some contingency the
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copartnership is authorized to terminate the further

development of the property. McWilliams did, it

is true, pass to Howland & Hopkins the different

rights that he had secured from the owners of the

property, to drill it for [46] oil, but he passed

those rights on subject to similar conditions as to

royalty as he had engaged to keep with the owners,

such last conditions being in addition to those re-

quiring tribute to be rendered to the latter. Plain-

tiffs are entitled to be heard before a construction

is imposed on their contract which will deprive them

of the percentage of the oil which Howland & Hop-

kins agreed to deliver or pay to them. And in this

case a prima facie showing is made from which it

must be said that, unless a receiver is appointed, the

plaintiff will suffer the loss of that which he is

entitled to in the way of income from oil sales re-

ceived prior to the entry of any judgment which

he may secure. An injunction against the opera-

tion of the well, which might accomplish the same

result, is undesirable in view of the allegations that

it will be to the best interests of all concerned to

keep the well on active production.

The claim is also made that the Bakers, who were

the original lessors, are indispensable parties de-

fendant, and that their being brought into the action

would take away the jurisdiction of the court, as-

the action would not then be uniformly between citi-

zens of the one state on the one side and citizens of

another state on the other. It does not yet appear

that the Bakers are indispensable parties; hence
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that question must be resolved against tfie defend-

ants.

In the affidavits filed in opposition to the show-

ing of plaintiffs on the application for the appoint-

ment of a receiver, it appears that in an action be-

tween the same plaintiffs and Hudson and Hopkins,

tried in the Superior Court of Los Angeles County

(Hopkins not appearing nor being found), the

Superior Judge determined under the particular

contract here involved, that plaintiffs had no inter-

est in the oil. That decision, so far as can be under-

stood from the pleadings and judgment, was a direct

adjudication against the very construction that

plaintiffs are seeking to have enforced in this action.

Judgment in that action is not yet final and the

cause is pending on appeal. If affirmed on appeal,

that adjudication will be considered binding here;

but until it is final it is a cause pending and not

ground for abatement in the federal court. Coun-

sel for plaintiffs have cited decisions of the Supreme

Court clearly establishing that law. [47]

The motion of defendants to dismiss the com-

plaint will be denied. The demurrer to the com-

plaint will be overruled. The motion for the ap-

pointment of a Receiver pendente lite is granted.

The receiver will be hereafter selected and it is sug-

gested that some person competent to manage the

operating of the oil-well be agreed upon by the par-

ties. The terms of the order defining the authority

and duties of the receiver will be hereafter deter-

mined, and as to that matter also it is desirable that

the parties agree.
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Dated this 22d day of March, 1926.

WM. P. JAMES,
District Judge.

[Endorsed] : Filed Mar. 22, 1926. [48]

At a stated term, to wit, the January Term, A. D.

1926, of the District Court of the United States

of America, within and for the Southern Divi-

sion of the Southern District of California, held

at the courtroom thereof, in the City of Los

Angeles, on Monday, the 22d day of March, in

the year of our Lord one thousand nine hun-

dred and twenty-six. Present : The Honorable

WM. P. JAMES, District Judge.

[Title of Cause.]

MINUTES OF COURT—MARCH 22, 1926—OR-

DER DENYING MOTION TO DISMISS
BILL OF COMPLAINT. •

The motion of defendant Hudson to dismiss the

bill of complaint is denied. The demurrer to the

complaint is overruled. The motion of plaintiffs

for the appointment of a Receiver pendente lite is

granted, the order for the appointment of the re-

ceiver to be hereafter made in writing. All legal

exception is allowed in favor of defendant Hudson

to the making of the several orders. The funds

heretofore deposited with the Clerk will remain in

his charge, and the orders and stipulated terms

under which the same are held will continue in

effect. Written opinion filed. [49]
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[Title of Court and Cause.]

MOTION TO VACATE MINUTE ORDER OF
MARCH 22, 1926, FOR THE APPOINT-
MENT OF ARECEIVER PENDENTE LITE
AND SUPPLEMENTAL SHOWING IN
OPPOSITION TO ORDER TO SHOW
CAUSE WHY RECEIVER SHOULD NOT
BE APPOINTED.

>^ Comes now C. A. Hudson and respectfully shows

the Court that since the minute order and opinion

of Honorable William P. James dated March 22,

1926, that a receiver pendente lite should be ap-

pointed, a situation has developed which requires

the vacation of the minute order for the appoint-

ment of a receiver and discharge of the order to

show cause, and defendant C. A. Hudson now shows

that said minute order should be set aside on the

supplemental showing which is filed herewith by the

affidavit of C. A. Hudson, to wit : That on the second

day of April, 1926, during the pendency of this pro-

ceeding, there was filed in the Superior Court of the

State of California, in and for the county of Los

Angeles, a suit entitled
'

' Syndicate Company, a cor-

poration, Plaintiff, vs. O. A. Hopkins and H. S.

Howland, Defendants, No. 193141" and an affidavit

on claim and delivery of personal property, under

which suit and affidavit the sheriff of said Los Angeles

County, has taken possession of the property in-

volved in the present action and the matter is now

in the custody of the Superior Court of Los Angeles
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County, California, and this Court has jurisdiction

to order the appointment of a receiver while the

property is in the custody of the state court, and

for the further reason that it appears by the filing

of said action that the Syndicate Company is a

corporation organized and existing under the laws

of the State of California, and a citizen and resident

of the State of California, [50] is an indispen-

sable party defendant to the present action and, if

made a party to this suit, would destroy the juris-

diction of this court.

CARTER and WEBSTER,
CHARLES C. MONTGOMERY,

Solicitors and Counsel for Defendant C. A. Hudson.

[Endorsed] : Filed Apr. 3, 1926. [51]

[Title of Court and Cause.]

ORDER BY THE COURT APPOINTING RE-
CEIVER.

Upon pleadings in this action and the affidavits of

various parties, and upon all the papers and pro-

ceedings heretofore filed or served herein, and after

hearing argument of counsel, on motion of Messrs.

Moore and Farraher and Charles A. Sunderlin, at-

torneys for the plaintiffs in the above-entitled pro-

ceeding : It is ordered that Earl C. Myer be, and he

is hereby appointed receiver of the rents, issues, and

profits of one certain oil-well located upon a strip

of land in what is commonly known as the Santa Fe
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Springs Oil Field, in Los Angeles County, Califor-

nia, and described as follows, to wit:

The Westerly sixty-nine (69) feet of the

East half of the Southeast Quarter of the South-

east Quarter of Section Six (6), Township

Three (3) South, Range Eleven (11) West,

S.B.B. &M.
And the said receiver is further authorized by this

Court to go upon the said property and shall super-

intend and direct the operation of the oil plant and

the selling and marketing of the oil retaining the

present operators unless otherwise hereafter ordered

by the Court.

And the defendants, and each of them, having in

their, or his, possession, or under their, or his control,

any of the property hereinbefore mentioned, are

hereby ordered forthwith, upon the demand of the

said receiver, to deliver the same into the possession

of the said receiver.

And the said defendants, and each of them, and

their, or his agents, officers, attorneys, and servants,

are hereby strictly enjoined and commanded ab-

solutely to refrain from interfering with the said

oil-well, lands, premises, and property, or any part

thereof, and from in any manner interfering with

the said receiver in the performance, by him of the

acts which he is hereby directed to perform. [52]

to perform.

That said receiver, after assuming the duties of

his office, shall make and file with the clerk of this

court, on or before the 10th day of each month, a

full statement of the business of his office during
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the preceding month. That said receiver shall de-

posit all moneys coming into his hands in one of the

National Banks of the city and county of Los An-

geles, State of California, and said money shall be

paid out, as follows, to wit

:

First, such moneys as may be necessary to meet

the actual expenses incurred in the operation of the

said oil-well;

Second, to John S. Baker, or his assigns, Thirt}^

(30%) per cent gross of all moneys obtained from

the sale of all oil and gas produced and saved from

the said oil-well and the said premises;

Third, Twenty (20%) per cent of the moneys ob-

tained from the sale of all oil and gas produced

upon said premises to be held by the receiver;

Fourth, the balance remaining to C. A. Hudson,

or to such other parties as the Court may order.

It is further ordered that the said receiver be

vested with all the usual powers and rights of re-

ceiver appointed by this Court.

And it is further ordered, also, that said receiver,

before entering upon the duties of his office, shall

file with the Clerk a corporate surety bond, to be ap-

proved by one of the judges in this court, in the sum

of Fifteen Thousand ($15,000.00) Dollars, condi-

tioned for the faithful performance of his duties.

Dated at Los Angeles, Los Angeles County, State

of California, this the 9 day of April, 1926.

WM. P. JAMES,
District Judge.
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Approved as to form under Rule 44.

CARTER & WEBSTER,
CHARLES C. MONTGOMERY,

Attorneys for C. A. Hudson.

April 9, 1926.

[Endorsed] : Filed Apr. 9, 1926. [53]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The defendant C. A. Hudson, severs from his co-

defendant Gr. A. Hopkins, who has made no ap-

pearance in the above-entitled suit, and who is not

interested in the present possession of the property

involved, and said defendant C. A. Hudson, con-

ceiving himself aggrieved by the interlocutory decree

made and entered in the above-entitled suit on April

9, 1926, granting petition for the appointment of a

Receiver pendente lite, and overruling his motion

to vacate minute order of March 22, 1926, for the

appointment of a Receiver pendente lite, comes now,

by Carter & Webster and by Charles C. Montgom-

ery, Esqs., his solicitors and counsel, and petitions

said Court for an order allowing this defendant

C. A. Hudson to sever from his codefendant G. A.

Hopkins, and prosecute an appeal from said decree

to the Honorable United States Circuit Court of

Appeals for the Ninth Circuit, under and accord-

ing to the laws of the United States in that behalf

made and provided, and also for an order fixing
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the sum of security which defendant shall give and

furnish upon said appeal and which shall also oper-

ate as supersedeas and stay of the decree appealed

from.

CARTER & WEBSTER,
CHARLES C. MONTGOMERY,

Solicitors for Defendant C. A. Hudson. [54]

[Endorsed] : Filed Apr. 10, 1926. [55]

[Title of Court and Cause.]

ASSIGNMENTS OF ERRORS.

Comes now defendant C. A. Hudson, severing

from his codefendant G. A. Hopkins, both above

named, and specifies and assigns the following as

errors upon which he will rely upon his appeal to

the United States Circuit Court, Ninth Circuit,

from decree of April 9th, 1926, granting petition

for the appointment of a Receiver pendente lite

against this defendant, as in said decree set forth.

I.

Error in adjudging and decreeing equitable re-

lief in an action filed on the law side of the court.

II.

Error in adjudging and decreeing as an incidental

remedy in a suit for declaratory relief the appoint-

ment of a receiver.

III.

Error in adjudging and decreeing that the Fed-

eral Court has jurisdiction to grant declaratory
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relief under See. 1060 of the Code of Civil Proce-

dure of the State of California, and incidental to

that relief the appointment of a Receiver.

IV.

Error in adjudging and decreeing that a Receiver

should be appointed for superintending and direct-

ing the operation of the oil plant and the selling and

marketing of the oil when [56] the complaint

shows that the plaintiffs' alleged interest is in the

proceeds of the oil after its production.

V.

Error in adjudging and decreeing that a Receiver

pendente lite should be appointed for any other pur-

pose than the collection and holding of 20 ^c of the

oil produced from the well operated on the ground.

YI.

Error m adjudging and decreeing that a Receiver

pendente lite should be appointed for any purpose

in view of the facts shown by the record that the

20% of the value of the oil produced sought to be

consei'ved being paid into court, and the defendant

under restraining order not to disjDose of same until

the further order of the Couit.

YII.

Error in adjudging and decreeing that the plain-

tiffs are entitled to any relief for the reason that

the complaint does not state facts sufficient to con-

•stitute a cause of action, in that, indispensible par-

ties, to wit, the owners of the premises are not made
parties to the suit, who, if made j)arties thereto,

would destroy the jurisdiction of the court.
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VIII.

Error in adjudging and decreeing that this court

has jurisdiction to grant any relief, in view of the

fact that an action between the same parties has

been tried in the Superior Court, Los Angeles

County, State of California, wherein it was deter-

mined that plaintiffs have no interest in the oil and

that the matter has been adjudicated in the Su-

perior Court, and is now res adjudicata.

IX.

Error in adjudging and decreeing that this court

has jurisdiction to grant any relief, in view of the

fact that an action [57] between the same par-

ties has been tried in the Superior Court, IjOS

Angeles County, State of California, and is now

pending on appeal to the Supreme Court of the

State of California, involving the same subject mat-

ter as that involved herein, of which the state court

at the time of the commencement of this action had

and now has exclusive jurisdiction.

X.

Error in refusing to find that where the Supreme

Court of the State of California has not yet acted

upon an appeal taken from the judgment of the

lower state tribunal the federal court ought to de-

cline to proceed with the case before it.

XI.

Error in adjudging and decreeing that there is

sufficient cause for the appointment of a Receiver

pendente lite.
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XII.

Error in refusing to grant the motion of April 2,

1926, to vacate the minute order of March 22, 1926,

for the appointment of a Receiver pendente lite.

XIII.

Error in making the order for the appointment

of a Receiver to take charge of the property, in

view of the fact that there has been filed in the Su-

perior Court of the State of California, in and for

the county of Los Angeles, a suit entitled "Syndi-

cate Company, a Corporation, Plaintiff, vs. G. A.

Hopkins and H. S. Howland, Defendants, No. 193,-

141" and an affidavit on claim and delivery of per-

sonal property, under which suit and affidavit the

sheriff of Los Angeles County has taken possession

of the property involved in the present action, and

the matter is now in the custody of the Superior

Court of Los Angeles County, California, and this

court has no jurisdiction to order the appointment

of a receiver while the property is in the custody

of the state court. [58]

XIV.
Error in adjudging and decreeing that the plain-

tiffs are entitled to any relief, in view of the fact

that it appears from the filing of the suit mentioned

in the foregoing paragraph that the Syndicate Com-
pany is a corporation organized and existing under

the laws of the State of California and a citizen

and resident of the State of California, and is an
indispensible party to the present action, which de-

stroys the jurisdiction of this court in the premises.



74 C. A. Hudson vs.

In order that the foregoing assignments of error

may appear on record defendant presents same to

the Court and prays that such disposition may be

made thereof as in accordance with the laws of the

United States.

WHEREFORE said defendant C. A. Hudson

prays that the said decree of this Court, made and

entered on the 9th day of April, 1926, and the ap-

pointment of a Receiver thereby ordered, be re-

versed and said order be set aside, and that said

Court be directed to enter a decree ordering and

adjudging that the petition for the appointment of

a Receiver pendente lite be denied, all of which is

Respectfully submitted,

CARTER & WEBSTER,
CHARLES C. MONTGOMERY,

Solicitors for Defendant C. A. Hudson.

[Endorsed] : Filed Apr. 10, 1926. [59]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF SUPERSEDEAS BOND.

In the above-entitled suit, the defendant C. A.

Hudson has filed his petition for order allowing a

severance from his codefendant G. A. Hopkins,

who has not made an appearance in the above-en-

titled action, and is not interested in the present

possession of the property involved. Said defend-

ant C. A. Hudson appeals from the decree of this

court made and entered in this suit on April 9,
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1926, granting petition against this defendant for

the appointment of a Eeceiver pendente lite, to-

gether with his assignments of error, now on motion

of Carter & Webster and Charles C. Montgomery,

Esqs., solicitors and counsel for defendant C. A.

Hudson.

IT IS ORDERED that said severance be made

and said appeal be and hereby is allowed to defend-

ant C. A. Hudson to the United States Circuit

Court for the Ninth Circuit from said decree grant-

ing petition for the appointment of a Receiver

pendente lite against the objections of this defend-

ant, and his motion to vacate the minute order of

the Court for the appointment of a Receiver, which

motion was overruled.

IT IS FURTHER ORDERED that the amount

of defendant's bond on said appeal be and the same

is hereby fixed at $15,000.00, the same to act as

supersedeas of the decree entered heretofore against

defendant, and a stay thereof, said bond to be filed

on or before April 10, 1926.

IT IS FURTHER ORDERED that upon the fil-

ing of such security a certified copy of transcript of

the record and proceedings herein in accordance

with the statutes and equity rules, be forthwith

transmitted to said United States Circuit Court

Ninth Circuit.

Dated April 10, 1926.

WM. P. JAMES,
Judge. [60]

[Endorsed] : Filed Apr. 10, 1926. [61]
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The AETNA

CASUALTY AND SURETY
COMPANY

HARTFORD, CONNECTICUT,
MORGAN B. BRAINARD

President.

(CUT) .

(AETNA)

Approved April 10, 1926.

Wm. P. James

Dist. Judge.

SUPERSEDEAS BOND ON APPEAL.

WHEREAS the above-named plaintiffs have

commenced an action in the United States District

Court, Southern District of California, Southern

Division, wherein, on application of plaintiffs, Earl

C. Myer was appointed receiver of the rents, issues

and profits of one certain oil well located upon a

strip of land in what is commonly known as the

Santa Fe Springs Oil Field in Los Angeles County,

California, and described as follows:

The Westerly sixty-nine (69) feet of the East

half (EI/2) of the Southeast Quarter (SE14)

of the Southeast Quarter (SE14) of Section

Six (6), Township Three (3) South, Range

Eleven (11) West, S. B. B. & M.,
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in which order the receiver is vested with certain

powers and rights more fully set out in said order,

and,

WHEREAS the defendant C. A. Hudson desires

to appeal from this order, and further, desires to

give a corporate surety bond in the amount named
by said Court, until such time as this defendant

shall prosecute his appeal to effect and answer all

damages and costs if he fail to make his plea good,

and

WHEREAS said plaintiffs claim a 20% interest

in the moneys obtained from the sale of all oil and

gas produced upon said premises, and the order for

the appointment of said Receiver grows out of this

alleged interest in the production of said oil lease,

and

WHEREAS this defendant C. A. Hudson desires

that this bond shall operate as a supersedeas of said

order for the appointment of said Receiver.

NOW, THEREFORE, the undersigned, C. A.

Hudson as Principal, and the Aetna Casualty and

Surety Company, a corporation organized and exist-

ing under the laws of the State of Connecticut, with

a branch office legally established under the require-

ments of the laws of the State of California, as

Surety, do hereby undertake in the sum of Fifteen

Thousand ($15,000) Dollars, and promise to in-

demnity said plaintiffs against all damages and

costs if he fail to prosecute said appeal to effect and

make his plea good.

NOW, if the said C. A. Hudson shall prosecute

his appeal to effect and answer all damages and
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costs, if he fail to make his plea good, then the

above obligation to be void, else to remain in full

force and virtue.

IN TESTIMONY WHEREOF, the said C. A.

Hudson as Principal, and the said Aetna Casualty

& Surety Company, as Surety, has caused its cor-

porate name and seal to be hereto affixed by its

Resident Vice-president and Resident Assistant

Secretary at Los Angeles, California, this 8th day

of April, 1926.

C. A. HUDSON.
THE AETNA CASUALTY AND SURETY

COMPANY. (Seal)

By D. W. COAKLEY,
Resident Vice-president.

Attest: R. L. TRAVISS,
Resident Assistant Secretary.

The premium charged for this bond is $150.00.

[62] .
^ ?'I1

State of California,

County of Los Angeles,—ss.

On this 8th day of April, in the year nineteen

hundred twenty-six, before me, Ruth A. Corlette,

a Notary Public in and for the said County of Los

Angeles, State of California, residing therein, duly

commissioned and sworn, personally appeared D.

W. Coakley, known to me to be the Resident Vice-

president and R. L. Traviss, known to me to be the

Resident Assistant Secretary of the Aetna Casualty

and Surety Company, the corporation which exe-

cuted the within and annexed instrument and ac-
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knowledged to me that such corporation executed

ihe same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] RUTH A. CORLETTE,
Notary Public in and for Said Los Angeles County,

State of California.

[Endorsed] : Filed Apr. 10, 1926. [63]

[Title of Court and Cause.]

AFFIDAVIT OF JAMES H. FARRAHER AND
PETITION FOR APPOINTMENT OF RE-

CEIVER.

State of California,

County of Los Angeles,—ss.

James H. Farraher, being first duly sworn, de-

poses and says

:

That he is one of the plaintiffs in the above-en-

titled cause ; that plaintiffs are the owners of twenty

per cent of the gross production of the oil and gas

produced and saved and to be produced and saved

from the certain oil-well referred to in the com-

plaint filed by plaintiffs in this action;

That the defendant G. A. Hopkins is the holder

of the lease to the premises upon which said well

is situated, having procured said interest by virtue

of the contract which is attached to the complaint

in this action as Exhibit "C";
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That up to the 22d day of August, 1924, without

"the consent of plaintiffs, defendant G. A. Hopkins

collected for oil sold from said premises including

plaintiffs' share thereof and refused to account to

plaintiffs or recognize their right to the said oil

or any accounting therefor;

That immediately following the demand of plain-

tiffs that their share of said oil and gas be delivered

to them in kind, defendant G. A. Hopkins disap-

peared from his usual haunts, successfully to date

has avoided service of process in several suits pend-

ing against him, including the bankruptcy suit

instituted [64] against him, and thereupon his

father-in-law, namely, defendant C. A. Hudson

took possession of said leased premises and there-

after refused to recognize any rights of plaintiffs

in said . oil, unless plaintiffs would consent to a

reduction of their interest which plaintiffs refused

to do.

That the showing of water in said well is rapidly

increasing and unless said property is operated

continuously there is danger that said well will cease

to operate.

That there is now stored on said property, the

product of said well, in excess of one thousand

barrels of oil; that plaintiffs believe that if the de-

fendants be permitted to occupy said premises they

will sell said oil and will convert to their own use

the sum of $5,121.00 remaining in the hands of

James L. Irwin, the Receiver appointed by this

court in the bankruptcy proceedings pending

against defendant G. A. Hopkins; and that plain-
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tiffs would thereby be permanently deprived of

the said oil and the said moneys.

That plaintiffs have no adequate or speedy remedy

at law.

WHEREFORE, affiant prays that a Receiver be

forthwith appointed to take possession of said prem-

ises and said personal property, pending the de-

termination of this suit.

JAMES H. FARRAHER.

Subscribed and sworn to before me this 30th day

of June, 1925.

[Seal] FRANCES STOEKER,
Notary Public in and for the County of Los Angeles,

State of California. [65]

[Endorsed] : Filed June 30, 1925. [joQI

[Title of Court and Cause.]

AFFIDVAIT OF C. H. McWILLIAMS IN SUP-
PORT OF APPLICATION FOR RE-
CEIVER.

State of California,

County of Los Angeles,—ss.

C. H. McWilliams, being first duly sworn, de-

poses and says:

That affiant and the above-named plaintiffs are

the owners of a twenty per cent royalty in oil pro-

duced and saved and to be produced and saved

on the premises described in the complaint in the

above-entitled action.
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That the above-named defendant G. A. Hopkins

acquired whatever interest he has in the oil from

said premises, from plaintiffs and their assignors.

That in the carrying out of a conspiracy to pre-

vent plaintiffs from procuring the oil from said

premises, to which they were,,, entitled, defendant

G. A. Hopkins with the connivance of defendant

C. A. Hudson fled the process of this court and of

the courts of this state, and C. A. Hudson his agent

falsely purported to have purchased the interest of

said G. A. Hopkins in the oil to be produced and

saved from said premises and denied the right of

plaintiffs to look to him, the said Hudson, for the

oil belonging to plaintiffs.

That on the 22d day of July, 1925, affiant believ-

ing that said G. A. Hopkms was in hiding in the

city of Santa Barbara, this district and state, pro-

cured the order to show cause and subpoena in

the matter now before this court, and proceeded to

[67] Santa Barbara for the purpose of locating

and serving said G. A. Hopkins; on information

and belief, that said G. A. Hopkins learned of the

intentions of affiant, and one-half hour prior to

the arrival of affiant at the abode of said defendant

G. A. Hopkins, said defendant G. A. Hopkins fled

from said abode to the town of Ojai, county of

Ventura; that immediately prior to his departure

from Santa Barbara, to wit, at about the hour of

9:53 P. M., said defendant communicated by tele-

I)hone with the home of defendant C. A. Hudson in

the city of Pasadena, California.
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That upon the arrival of affiant at the hotel in

the town of Ojai, at which said defendant G. A.

Hopkins repaired to from Santa Barbara, affiant

had an attendant call the said defendant and that

immediately thereafter said defendant hurriedly

left the said hotel by a side exit but was intercepted

by associates of affiant and served with the process

hereinabove referred to.

That the defendant C. A. Hudson is the father-

in-law of defendant G. A. Hopkins; that affiant is

informed and believes that neither of said defend-

ants have any property in the State of California

other than the interest of said Hopkins in the

leased premises referred to in the complaint filed

in this action.

That the said Hopkins disappeared from his

usual haunts during the month of August, 1924,

and since that time the operations of said leased

premises have been in the hands of defendant

Hudson.

That a greater part of the expenditures on said

lease have been by checks drawn by the wife of

said Hudson on a New York bank; on information

and belief, that said defendant Hudson keeps prac-

tically all of his funds in a New York bank in the

name [68] of his wife.

That an involuntary petition in bankruptcy has

been filed in this court by creditors of the defend-

ant G. A. Hopkins, and on information and belief,

that it will require all of the interest of defendant

Hopkins in the oil from said premises during the
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life of the well thereon, to pay off the debts of

said Hopkins.

That affiant believes that if a Receiver be not

appointed to take possession of said leased prem-

ises during the pendency of this action, that the

defendants will sell all the oil produced and saved

from said premises and that there will not remain

in the State of California or elsewhere within

knowledge of plaintiffs any property or funds be-

longing to said defendants.

C. H. McWILLIAMS.

Subscribed and sworn to before me this 27th day

of July, 1925.

[Seal] CHAS. N. WILLIAMS,
Clerk, U. S. Dist. Court, Southern Dist. of Cali-

fornia.

By G. F. Gibson,

Deputy.

Due service of the within affidavit by receipt of

copy this 21st day of November, 1925, is hereby

acknowledged.

CLARKE & BOWKER,
Attorneys for Defendants.

[Endorsed] : Filed Nov. 23, 1925. [69]
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[Title of Court and Cause.]

AFFIDAVIT OF JAMES H. FARRAHER IN

SUPPORT OF PLAINTIFFS' APPLICA-
TION FOR APPOINTMENT OF RE-

CEIVER.

State of California,

County of Los Angeles,—ss.

James H. Farraher, being first duly sworn, de-

poses and says: That defendant C. A. Hudson did

not prior to the 19th day of April, 1924, loan to

Howland & Hopkins, a copartnership, sums of

money in excess of the sum of $100,000, or any sub-

stantial portion thereof, and on information and

belief that the said Hudson prior to said date had

loaned no money to said Howland & Hopkins; that

from April 19, 1924, C. A. Hudson did not ex-

pend the sum of $25,000 or any substantial part of

said sum in the operations of said leased premises,

and on information and belief that said C. A.

Hudson expended no money whatsoever upon said

premises except such as he received from sales of

oil from said premises.

That said suit in the state court referred to in

the affidavit of C. A. Hudson, was brought against

G. A. Hopkins, C. A. Hudson and Joseph O.

Morris; that at all the times referred to therein

C. A. Hudson was the agent for defendant G. A.

Hopkins and the defendant Morris was simply

acting under instructions of C. A, Hudson; that

strenuous efforts were made to serve defendant
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G. A. Hopkins in that case; that through the col-

hisive fraud engaged in by defendant C. A. Hud-

son with said G. A. Hopkins, plaintiffs were pre-

vented from serving said G. A. Hopkins, and when

the said cause came to trial the cause was dismissed

as to said G. A. Hopkins on the motion of the at-

torneys for C. A. Hudson; that in the trial of

said cause, when affiant, as attorney for plaintiffs,

was endeavoring to learn the whereabouts of G. A.

Hopkins for the purpose of procuring him for the

trial on the 15th day of July, 1925, defendant

Hudson on the stand testified as follows: [70]

''I have neither seen nor had any com-

munication from Mr. Hopkins since before the

earthquake at Santa Barbara. I am expect-

ing him here every day. He is touring with

his wife in the northern part of the State."

^'Q. When do you expect him here, Mr.

Hudson?"

"A. Well, I have been expecting him here

for a week."

''The COURT.—In other words you expect

him, practically speaking, any day?"

"A. Yes, any day, I can't tell."

"Q. Did you expect him to be here in time

for this trial?"

''A. I was in hopes he would be here."

and again he testified that Hopkins knew about the

suit.

That affiant discovered after the trial of said

cause that said G. A. Hopkins and his wife, the

daughter of C. A. Hudson, were living at an
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apartment in Santa Barbara, the telephone num-
ber of which was Santa Barbara 3411-R ; that on

said date, and for more than two months prior

thereto, the telephone number of C. A. Hudson at

his residence in Pasadena was Colorado 8526; that

the telephone toll bill for the telephone of said

Hudson shows the following:

June 10—$.45 July 8—$1.55

June 13—1.35 July 11— 2.65

June 15—2.45 July 14— 2.65

That the trial of said cause began on July 8th.

July 11th was on Saturday. July 14th was the

day plaintiffs rested" their case.

That at the time immediately following the state-

ment of Mr. Hudson from the stand "I was in

hopes he would be here" affiant asked the following

question

:

"Q. You would have no objection then,

after the evidence is all in, to continuing it?'^

"Mr. WEBSTER.—If he wouldn't, we
would."

"The COURT.—I think I would too."

That the judgment for defendants in the said

cause in the state court was procured by the per-

jured testimony of defendant C. A. Hudson, and

that plaintiffs were prevented from procuring the

trial of said cause against G. A. Hopkins through the

fraud and collusion of said C. A. Hudson with said

Hopkins. [71]

That service of the summons in the case now be-

fore this court was upon the defendant Hopkins at

the first moment plaintiffs discovered the where-
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abouts of the defendant Hopkins after diligently

endeavoring to locate him for the purpose of ser-

vice of process in other cases since August, 1924;

that upon the motion for new trial before the state

court in the cause referred to, in the affidavit of

C. A. Hudson in opposition to said motion for new

trial, sworn to on the 20th day of August, 1925,

appears the following:

^'Affiant denies that said Hopkins is a fugi-

tive from the process of the United States

Federal Court, or from any court,"

which statement upon the part of the defendant

was wilfully false; that in said affidavit said Hud-

son admits that he received a letter dated August

8, 1925, from said G. A. Hopkins postmarked Vic-

toria, B. C. ; that in the opinion of affiant the

issues raised in the cause now before this court are

different than the issues raised in the state court,

that in the trial of said state court cause there was

no contention on the part of C. A. Hudson or his

attorneys that plaintiffs were not still the owners

of whatever interest they had under the contract

whereby G. A. Hopkins acquired his interest in

said leased premises, but the only contention of

said Hudson and his attorneys in said matter was

that he was entitled to the production of said well

until he was reimbursed for moneys advanced by

him in certain proportions.

JAMES H. FARRAHER.
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Subscribed and sworn to before me this 21st da^

of November, 1925.

[Seal] FRANCES STOEKER,
Notary Public.

[Endorsed] : Filed Nov. 23, 1925.

Receipt of a copy of the within affidavit is hereby

acknowledged this 21st day of November, 1925.

CLARKE & BOWKER,
Attorneys for Defendants. [72]

[Title of Court and Cause.]

AFFIDAVIT OF ARTHUR G. GAGE IN SUP-
PORT OF APPLICATION FOR RECEIV-
ERSHIP.

State of California,

County of Los Angeles,—ss.

Arthur G. Gage, being first duly sworn, deposes

and says:

That he is one of the above-named plaintiffs, and

makes this affidavit in support of plaintiff's appli-

cation for the appointment of a Receiver, and to

call the Court's attention to discrepancies in state-

ments made by the defendant C. A. Hudson under

oath at various times when he was faced with the

requirement of different set of facts.
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Hudson in affi-

da\-it in this court

denies Hopkins
any intreat in

property on lease.

Hudson swears

in this court that

assignment not

payment of note

ibut of expendi-

tures of Hudson
since then.

Hudson in an-

swer in bank-

ruptcy swears $99,-

000 unsecured.

Hudson secures

two other answers

to bankruptcy, one

withdrawn because

induced by misrep-

resentations of

Hudson.

That in the proceedings before this Court on

July 8, 1925, said C. A. Hudson testified under oath

by affidavit that after the so-called assignment from

said alleged bankrupt to Hudson under date of

October 1, 1924,

"G. A. Hopkins had no interest whatever

in the oil in said well, or in the personal prop-

erty located on said lease," . . .

and

''It is not true that the assignment made to

affiant (Hudson) in October, 1924, was in pay-

ment of any of the indebtedness [73] repre-

sented by said promissory note. ($99,000 note

hereinafter referred to), but said conveyance

was made to affiant in payment of the sums

that had been advanced by affiant (Hudson)

after said note had been executed and delivered

to affiant (Hudson) and particularly after

April 19th, 1924."

(Underscoring in this affiants.)

That said Hudson filed an answer in the above-

entitled bankruptcy claiming to be a creditor with

an unsecured debt against the alleged bankrupt of

$99,000; that two other answers denying the bank-

ruptcy of said alleged bankrupt was filed, which

said Hudson has admitted under oath were insti-

gated by him, and one of which has been with-

drawn on account of having been induced by mis-

representations by said Hudson; that while a

witness in Superior Court of the State of California

in and for Los Angeles County in the trial of the
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signment Tvas se- case of McWilHams et al. vs. Hopkins et al., said
cunty for pay- ^ '

pent of $99,000 Hudson testified

:

and other moneys.

By Mr. WEBSTER, Hudson's attorney:

"Q. Now calling your attention to the fact,

Mr. Hudson, that this document. Defendant's

Exhibit ''C" (the so-called assignment of

October 1, 1924, heretofore referred to) does

not contain any provision relating to the re-

inbursement to you of money advanced, will

you state what was your intention with re-

spect to the production of the property as

given in that document; as to the repayment
of these advances and the expenditures in-

curred by you?"

''A. (HUDSON).—I wanted to be untram-
maled in the handling of the property. I was
putting up the money and my intention was to

be paid the cost of operation and the money
I advanced and then I was satisfied."

'

' Q. Was that your intention when you took

this document to the same extent that it was
when you took the first one of April 19th?"

[74]

''A. Yes, there had been some friction be-

tween Mr. Hopkins and myself in regard to

the handling of the lease; Mr. Spicer, who
represented him, suggested that we have

—

both of us, that we have this prepared."

"Q. Do you claim any interest personally in
the production of this property after you
have been paid back the entire amount, paid
back 2 for 1 of the actual expenditures in-
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curred by you since April 19, 1924, plus tHe

amount of pre-existing indebtedness evidenced

by your loans?"

''A. No."
Collusive suit

-, ^ , r% -.^^,- ' -, -r-r -, 11 T 1 •

between Hopkins That on March 2, 1925, said Hudson, through his

the $99,000. attorneys, filed suit for the said $99,000 against

Rowland and Hopkins, a copartnership, by filing^

the complaint in San Bernardino County on March

2, 1925, and on the same day having the summons

served only on his son-in-law, G. A. Hopkins, the al-

leged bankrupt, in said San Bernardino County,

and said Hudson testified as follows in the said

case of McWilliams et al. vs. Hopkins et al. on

the 13th day of July, 1925:

''Q. By Mr. FARRAHER.—Where was Mr.

Hopkins living at the time that suit was filed?"

"A. I think he was at Castle Hot Springs, I

think, Arizona."

"Q. Arizona?"

"A. I think so."

*'Q. Don't you know that he was?

**A. That is my recollection, sir, I don't know
that he was there, I never saw him there, but he

said he was there.

^'Q. You received communications from him

there ?

''A. I wouldn't say that, but he told me he was

there.

"Q. You transmitted his mail there to him,

didn't you?

''A. I think not; I don't think I transmitted any
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mail to him there, I think he used to come here

from time to time.

'*Q. Why was this suit brought in San Bernar-

dino County?

'*A. For the reason that there had been—my at-

torneys suggested that we bring it at San Bernar-

dino County because, [75] among other things,

that it might cause some trouble with some other

creditors that Mr. Hopkins had here.

^'Q. You never resided in San Bernardino

County "i.

"A. No.

''Q. Neither did Mr. Hopkins'?

''A. I don't know where Mr. Hopkins resided.

^'Q. You never heard of him residing there, did

you?

"A. He was not a resident there at that time.

"Q. You made arrangements for him to accept

service in this suit, did you not?

"A. Oh, no, not at all.

'^Q. You did not? r
"A. No.

"Q. Do you mean to state that Mr. Hopkins did

not know that you were going to bring this suit?

"A. He knew that we were going to bring an

action.

"Q. Where was he served, do you know?

"A. I guess in San Bernardino County; I

wouldn't want to say without the records.

Mr. CARTER.—That is one of the things the

Clerk is finding out for you now, calling up San

Bernardino.
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'^Q. To the best of your recollection he was

served in San Bernardino.

''A. I wouldn't say that, he may have been served

there.

*'Q. Didn't you state to your attorneys that he

was there ready to be served.

"A. I said that he was going to be there, some-

thing to that effect."

"Q. Don't you recall the fact that you did meet

with Mr. Hopkins immediately prior to the filing

of that suit? [76]

The COURT.—By that suit you mean the San

Bernardino suit?

Mr. FARRAHER.—Yes.

"A. I don't know, I don't recall."

^'Q. By Mr. FARRAHER.—At the time Mr.

Hopkins was served in San Bernardino County,

can you state whether or not he was on his way t^

Los Angeles at the time or not? A. I can't tell

"A I can't tell you.

*'Q. Were you at San Bernardino at the time?

"A I can't tell you.

"Q. Were you present when he was served?

"A. No, I was not present when he was served.

"Q. Were you in San Bernardino County with

Mr. Hopkins at that time?

"A. I was not, I had been in San Bernardino

County, but I don't think I was there with Mr.

Hopkins.

"Q. Did you see Mr. Hopkins in San Bernar-

dino County?

A. I don't recall now the date.
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''A. Well, the—approximately that date.

"A. I think it was earlier than that; I think Mr.

Hopkins—that was in March, wasn't it?

''Q. Yes, March 2d.

"A. No, I think it was earlier than that, sir.

"Q. But you know definitely whether you were

in San Bernardino at that time suit was filed or

not?

A. I can't say as to the dates, sir."

ARTHUR G. GAGE.

Subscribed and sworn to before me this 21st day

of September, 1925.

[Seal] FRANCES P. STOEKER,
Notary Public in and for the County of Los An-

geles, State of California. [77]

[Endorsed] : Filed Nov. 23, 1925.

Due service of the within affidavit by receipt of

copy this this 21st day of November, 1925, is hereby

acknowledged.

CLARKE & BOWKER,
Attorneys for Defendants. [78]

[Title of Court and Cause.]

AFFIDAVIT OF C. A. HUDSON IN OPPOSI-
TION TO PLAINTIFFS' APPLICATION
FOR APPOINTMENT OF RECEIVER.

State of California,

County of Los Angeles,—ss.

C. A. Hudson being first duly sworn, on oath,

deposes and says:
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That on the 19th day of April, 1924, G. A. Hop-

kins (named herein as a defendant) and one H. S.

Howland, doing business as copartners under the

firm name of Howland & Hopkins, were the owners

and holders of the oil lease and the agreement modi-

fying the same set forth in the original complaint

and referred to in the Amended Complaint on

file in this case as Exhibits "A" and "B" respec-

tively; that prior to the 19th day of April, 1924,

affiant loaned and advanced to the said Howland

& Hopkins a copartnership, sums of money in ex-

cess of the sum of one hundred thousand ($100,000)

dollars, which said sums were used and expended

by the said Howland & Hopkins in drilling for oil

upon said leased premises and in operating the same,

and that no part thereof has been repaid to affiant

;

that on the 19th day of April, 1924, the said How-
land & Hopkins executed and delivered to affiant

a certain written assignment which is set forth in

full in the findings of the Superior Court of the

State of California, in and for the county of Los

Angeles, in case number [79] 164,306, herein-

after referred to, a certified copy of said findings

being attached to this affidavit; that by the terms

and provisions of said assignment, the said How-
land & Hopkins sold, assigned and set over unto

the said affiant, all of the production of the well

upon said premises known as well number two,

and all of the oil, gas and other substances to be

produced therefrom, to the extent of such amount
of said oil, gas and other substances produced from

said well as would, when sold by the said affiant.
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1)0 sufficient to reimburse the said affiant for all of

said unpaid indebtedness and to further reimburse

the said affiant the additional sum of $2.00 for

every $1.00 of such amount as affiant might there-

after be required to expend in the operation of said

well. V

That immediately upon the execution of said

conveyance of April 19th, 1924, affiant took and

remained in the possession of said well and placed

the same upon production and expended in said

operations, a sum in excess of the sum of twenty-

five thousand ($25,000.00) dollars, and that the

total amount of proceeds which affiant has received

from the sale of oil produced from said premises

exclusive of the payment of royalties to the land

owners, to wit: One John S. Baker and Julia M.

Baker, his wife, up to July 8th, 1925, does not ex-

ceed the sum of eleven thousand ($11,000) dollars

That no part of said amounts loaned and ad-

vanced to said copartnership by affiant prior to

April 19th, 1924, or the sums expended by him in

the operation of said lease subsequent thereto, have

been paid up to July 8th, 1925, except such amount
as affiant has received from the sale of oil there-

from, as aforesaid.

That ever since said 19th day of April, 1924,

affiant has been and now is the owner of all the

production of said well number 2 upon said leased

premises to the extent of such amount of produc-

tion, including all oil, gas and other substances

produced from said well, as, when sold by affiant,

will reimburse affiant in full for all of said ante-
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cedent and unpaid indebtedness, and [80] fur-

ther to reimburse affiant in the ratio of $2.00 to

$1.00 of all sums expended by him in the operation

of said well subsequent to April 19th, 1924, after

applying thereon the proceeds received by affiant

from said well.

That on the said 19th day of April, 1924, and as

a part and parcel of the transaction above men-

tioned, the said Howland & Hopkins, for a good

and valuable consideration, sold, assigned, trans-

ferred, set over and delivered to the affiant, all the

personal property situated upon said leased prem-

ises, consisting of tubing, rods, tanks, tools, rigs,

boilers, engines, all drilling equipment, casing in

the ground or above ground, racks, lumber and

equipment, on said lease as well as all other per-

sonal property of every kind and nature situated

thereon, and that ever since said time affiant has

been and now is the owner and holder thereof.

That some time during the month of August,

1924, the said Howland and the said Hopkins dis-

solved partnership, and the said Howland assigned,

transferred and set over unto the said Hopkins, all

of the right, title and interest of the said Howland

in and to the said partnership, and all of the assets

and property thereof, and on the 1st day of Octo-

ber, 1924, the said Hopkins was the sole owner of

all of the said partnership property and assets

(exclusive of the property and rights theretofore

conveyed by said partnership to affiant). That on

the 1st day of October, 1924, the said G. A. Hopkins

and M. H. Hopkins, his wife, sold, assigned, trans-
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ferred and set over unto affiant all of their right,

title and interest in and to all oil, gas and other

hydrocarbon substances which might thereafter be

produced upon all of the real property covered by

said oil lease, and that said transfer and assign-

ment of October 1st, 1924, was intended by the

said G. A. Hopkins and M. H. Hopkins, his

wife, and affiant, to be supplemental and addi-

tional to the conveyance of April 19th, 1924,

above mentioned, and upon the same terms and

conditions, namely, [81] that affiant should there-

upon become the owner of all of the oil, gas and

other hydrocarbon substances which might there-

after be produced upon said premises, in such

amount as would, when sold by affiant, realize a

sufficient sum to reimburse affiant for all sums

loaned and advanced by affiant to the said partner-

ship of Howland & Hopkins prior to April 19th,

1924, and in addition thereto to reimburse and pay

affiant $2.00 for $1.00 of all sums expended by

affiant in the operation of said leased premises sub-

sequent to April 19th, 1924.

That on the 20th day of October, 1924, the said

G, A. Hopkins and M. H. Hopkins, his wife, in

order to effectuate and confirm the rights intended

to be conveyed to affiant by the said assignment

and transfer of October 1st, 1924, and upon the

same considerations, sold, assigned, transferred, set

over and conveyed unto affiant the right to operate

all the premises covered by said oil lease, and the

right to hold possession thereof and produce the

oil, gas and other hydrocarbon substances there-
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from, as provided in said lease; that said assign-

ment and transfer of October 20th, 1924, was made

and executed by the said Hopkins and wife as sup-

plemental to the said assignment and transfer of

October 1st, and was intended to be constructed as a

part and parcel thereof.

That ever since the 1st day of October, 1924,

affiant has been and now is the owner of all the

gas, oil and other hydrocarbon substances to be

produced or which may be produced from said

leased premises to the extent of such amount as

would, when sold by the affiant, realize a sufficient

sum to reimburse affiant for all sums loaned and

adA^anced to the said Howland & Hopkins prior to

April 19th, 1924, as aforesaid, and to further re-

imburse and pay affiant $2.00 for $1.00 of all sums

expended and to be expended by affiant in the opera-

tion of said leased premises; that ever since said

October 1st, 1924, affiant has been and now is the

owner of a leave, license and right to operate and

hold possession of said leased premises and to pro-

duce and extract all oil, [82] gas and other

hydrocarbon substances therefrom, as aforesaid.

That none of the plaintiffs own any interest

whatsoever, either legal or equitable, in the said

leased premises, or in said lease, or in any oil, gas

or other minerals or substances which may be pro-

duced or taken therefrom.

That on the 3d day of March, 1025, the plaintiffs,

excepting plaintiff Petroleum Royalties & Develop-

ment Company, a corporation, and including one,

A. J. Jarmuth, commenced an action in the Su-
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perior Court of the State of California, in and for

the County of Los Angeles, which said action is

numbered 164,306, against G. A. Hopkins, C. A.

Hudson, this affiant, and Joseph O. Morris. That

the plaintiffs in said action in said Superior Court

are the same identical persons as are named as

plaintiffs in this action except that in this action the

plaintiff Petroleum Royalties & Development Com-

pany, a corporation, is named in the place and stead

of A. J. Jarmuth, plaintiff in said Superior Court

action. That in said case in said Superior Court,

it was alleged that the plaintiff A. J. Jarmuth ac-

quired by assignment a portion of the alleged re-

spective interests of the plaintiffs H. P. Gates,

Ewell D. Moore and James H. Farraher, and that

he was the owner and holder of an undivided one-

tenth interest "of all plaintiffs in said lease,
'^

whereas in the present action it is alleged in para-

graph V of the complaint on file herein that plain-

tiff Petroleum Royalties & Development Company
purchased of the plaintiffs H. P. Gates, Ewell D.

Moore and James Farraher a portion of the alleged

resjiective interests of said plaintiffs in said leased

premises, and that said corporation plaintiff is

now the owner and holder of an undivided one-

tenth interest of the alleged "twenty per cent

royalty" held by plaintiffs in said lease, and affiant

is informed and believes and upon such informa-

tion and belief states that the alleged interest

claimed by the said A. J. Jarmuth in said action

in said Superior Court is the same identical [83]

alleged interest now claimed by said plaintiff Petro-
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leum Royalties & Development Company, a cor-

poration.

That in said action all of said plaintiffs alleged

that they were the owners of twenty per cent of the

production of said leased premises, and in and by

said action said plaintiffs therein sought to obtain an

injunction against the defendants therein named,

restraining them from selling or disposing of any

portion of the twenty per cent of the production

of said leased premises claimed by the plaintiffs,

and from interfering with the plaintiffs going upon

said property and removing their alleged share of

said oil ; that affiant and the said Joseph O. Morris

appeared and answered said complaint and in said

answer alleged that affiant was the owner of all

of the production of said leased premises and that

none of the plaintiffs had any interest whatsoever

1 herein or thereto, either legal or equitable. That

} ffiant, in addition to said answer, also filed a cross-

<;omplaint in said action setting forth a cause of

action against the said plaintiffs therein arisng

out of the conversion of 3,551.38 barrels of oil be-

longing to affiant which affiant had produced upon

said leased premises and stored thereon, and which

had been taken by the said plaintiffs against the will

and without the consent of affiant, and unlawfully

converted to their own use by reason whereof

affiant suffered and sustained damage (as there-

after found by said Superior Court) in the sum of

$6,641.20; that the said plaintiffs served an answer

to affiant's said cross-complaint in said cause, and
in addition to other matters and denials set forth
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therein, alleged that affiant and the said defendant

G. A. Hopkins had entered into a conspiracy to

defraud the said plaintiffs by affiant purporting to

purchase from the said Hopkins without considera-

tion and without actual transfer of title, the total

production of oil upon said premises, including the

twenty per cent alleged to belong to the plaintiffs,

[84] and that affiant connived with the said Hop-

kins for the purpose of enabling the said Hopkins

to evade service of process in said action; that the

said plaintiffs and cross-defendants further alleged

therein and in said complaint, that affiant was

merely an agent of the said Hopkins. That affiant

has since the entry of the judgment in said cause in

favor of affiant as hereinafter set forth, learned

that the original of said answer of the said plain-

tiffs to affiant's said cross-complaint was not filed

in said cause and had not been filed therein up to

the 24th day of September, 1925, and affiant further

states that the trial of said cause was, nevertheless,

proceeded with upon the date hereinafter stated,

upon all of the issues raised by said pleadings in-

cluding all of the issues purporting to have been

raised by said answer to said cross-complaint so

served upon affiant as aforesaid, and that the said

plaintiffs in said cause attempted to prove and es-

tablish all of said issues and particularly the allega-

tions of said answer to said cross-complaint alleg-

ing said conspiracy to defraud, and all other

matters set forth and alleged therein, and that all

of said matters were fully and exhaustively argued

by the attorneys for said plaintiffs both at the con-
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elusion of said trial and upon the motion for a

new trial thereafter made which said motion was

denied as hereinafter stated.

Affiant further states that upon the issues joined

hy said pleadings said case proceeded to trial on

the 8th day of July, 1925, in Department 29, before

Honorable George H. Cabaniss, Judge, sitting

wifhout a jury; that the said case was thereupon

ordered by said Court dismissed as against the said

G. A. Hopkins by reason of the fact that the said-

G. A. Hopkins had not been served with process

therein and the said case proceeded against the

affiant and the said Joseph O. Morris, and in the

trial thereof consumed seven trial days, an3 on the

8th day of September, 1925, the Court made its

findings of fact and conclusions of law [85] in

said case wherein and whereby the Court found and

decided that affiant was the owner of all of the oil,

gas and other hydrocarbon substances to be pro-

duced or which may be produced upon said leased

premises to the extent as hereinbefore alleged, and

further found that none of said plaintiffs had any

right, title or interest whatsoever therein or thereto

;

that on said 8th day of September, said Superior

Court rendered its judgment in said case denying

each and every item of relief prayed for in the

complaint of plaintiffs . and adjudging that affiant

was entitled to recover of and from the plaintiffs,

and each of them, the sum of $6,641.20 representing

the damages suffered and sustained by affiant as a

result of the unlawful conversion of said oil be-

longing to affiant as aforesaid; that said judgment
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was duly docketed and entered September 11th,

1925, in Book 595 at page 336 of judgments in the

office of the County Clerk of the county of Los

Angeles, State of California.

Affiant further states that each and all of the

issues both of law and of fact, presented and set

forth in this action, were fully presented and set

forth in said action in said Superior Court and evi-

dence concerning the same was fully and exhaus-

tively presented and produced, and affiant alleges

that the subject matter to which this case relates

is the same subject matter as was involved in said

case in said Superior Court; that the same identi-

cal evidence which was introduced in said case in

said Superior Court and upon which the judgment

of said court in favor of affiant was predicated

would sustain a judgment in favor of affiant on all

of the issues presented in this cause and that all

•of said issues are in all material respects identical

with the issues presented in said case in said Su-

perior Court.

Affiant is informed and believes and upon such

information and belief states that the interest

claimed by the said A. J. Jarmuth as one of said

plaintiffs in said case in the Superior Court, is the

same identical interest now claimed by the plaintiff

[86] herein. Petroleum Royalties & Development

Company, a corporation, and that in all other re-

spects the parties plaintiff in this action are identi-

cal with the parties plaintiff in said Superior Court

action.
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That on said September 8th, 1925, the date of the

rendition of said judgment in said Superior Court,

a motion for a new trial was made by said plain-

tiffs and was fully argued and presented before

said court, and upon the conclusion of the presenta-

tion thereof the same was, by said court, duly

denied; that said case is still pending in said Su-

perior Court, the time for appeal therein not having

expired, and affiant further alleges that upon the

final determination of said case in said Superior

Court, each and every issue involved, set forth or

presented in this proceeding, will be fully and com-

pletely adjudicated and determined.

Affiant further states that said action in said

Superior Court has been pending ever since said 3d

day of March, 1925, and for a long time prior to the

commencement of this proceeding, but that no ser-

vice of process was made or attempted to be made

upon affiant or upon the defendant Hopkins in

this proceeding until after the trial of said case in

said Superior Court had been completed, and affi-

ant states upon information and belief that the

plaintiffs' purpose in bringing this proceeding is

to vex, anoy and harass affiant in the lawful and

peaceful possession, use and operation of the prop-

erty hereinbefore referred to.

That there are annexed hereto and made a part

hereof copies respectively of complaint filed in said

Superior Court case number 164,306, the answer

of affiant therein, the cross-complaint of affiant

therein, the findings of fact and conclusions of law

of the Court duly given, and made, and the judg-
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ment of said court duly given, made and entered in

said cause, said documents being designated respec-

tively affiant's Exhibits ''A," ''B," ''C," ''D" and

*'E," all of said copies duly certified as full,

true and [87] correct copies of the originals

by the County Clerk of the county of Los Angeles,

State of California.

Affiant further states that there is annexed hereto

and made a part hereof, a copy of the answer of

said plaintiffs to affiant's said cross-complaint, said

copy being a true and correct copy of the copy of

said answer served by the attorneys for plaintiffs

in said cause upon affiant through his said attorneys

therein, to wit, Messrs. Ticknor, Carter & Webster,

said copy of said answer being marked Exhibit

Affiant denies that the defendant Gr. A. Hopkins,

with the connivance of affiant, has ever fled the

process of this court, or of any court, and upon

information and belief denies that the said Hopkins

has fled the process of this court or any court at all.

Affiant further denies that he has ever falsely

purported to have purchased any interest whatever

in the oil or any substance to be produced or saved

from the leased premises, or otherwise, and afleges

that he is at the present time the owner in his own

right of all of said oil, gas and other hydrocarbon

substances to be produced or which may be pro-

duced therefrom as hereinbefore set forth, and as

found in the findings of said Superior Court.

Affiant further denies that the defendant Hop-

kins if a receiver be not appointed or otherwise,
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will sell any oil whatsoever produced or saved from
said premises, and alleges and states that any oil
sold from said premises will be and is the property
of affiant and if sold at all will be sold by him; and
denies that there will not remain in the State of
California, or elsewhere, within the knowledge of
the plaintiffs, any property or funds belonging to

affiant. Affiant denies that any answer in the bank-
ruptcy proceedings referred to on page 2 of the
affidavit of Arthur G. Gage, filed herein, was ever
withdrawn on account of having been induced by
misrepresentations of affiant or that any misrepre-
sentations whatsoever were made by affiant. [88]

Affiant further denies that he ever ''refused to

recognize any rights of plaintiffs in said oil unless

plaintiffs would consent to a reduction of their in-

terest" as alleged on page 2 of the affidavit of James
H. Farraher filed herein ; admits that he has always

refused to recognize any claimed rights of plaintiffs

in said oil and still refuses so to do, and denies that

they have any rights therein or thereto whatsoever.

Affiant further denies that the showing of water

in said well is rapidly increasing, or increasing at

all, or that unless said property is operated con-

tinuously, there is danger that said well will cease

to operate, and affiant further states that he has at

all times (except when unlawfully interfered with

by the plaintiffs herein) operated said premises in

a proper manner, and has been and now is operating

the same in a proper manner and as continuously

as is possible with due regard to necessary delays
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that may be occasioned by the breakage and neces-

sary repair of operating and pumping equipment.

Dated this 5th day of October, 1925.

C. A. HUDSON.

Subscribed and sworn to before me this 5th day

of October, 1925.

[Seal] VERLE F. STRATTON,
Notary Public in and for the County of Los An-

geles, State of California. [89]

EXHIBIT ''A."

In the Superior Court of the State of California in

and for the County of Los Angeles.

164,306.

C. H. McWILLIAMS, EDA I. McWILLIAMS,
ARTHUR G. GAGE, MARIE GAGE, A. J.

JARMUTH, EWELL D. MOORE, HAR-
RIET MOORE, H. P. GATES, IRENE L.

GATES, JAMES H. FARRAHER, and

EVA A. FARRAHER,
Plaintiffs,

vs.

G. A. HOPKINS, C. A. HUDSON, JOSEPH O.

MORRIS, JOHN DOE and RICHARD
ROE,

Defendants.

COMPLAINT.

Plaintiffs complain of defendants and for cause

of action allege:
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I.

That defendants, C A. Hudson and Joseph O.

Morris, are the agents and representatives of de-

fendant G. A. Hopkins, the lessee in the lease herein

referred to, and that said defendants, C. A. Hudson

and Joseph O. Morris as such agents, hold pos-

session of the property covered by the said lease,

and on information and belief, claim an interest

adverse to plaintiffs' interest therein.

IL

That the defendants John Doe and Richard Roe

are sued herein under said fictitious names for the

reason that the true names of said defendants are

unknown to plaintiffs; that plaintiff's desire when

the true names of said defendants are ascertained

to insert them herein.

III.

That on the 8th day of November, 1922, and for

some time prior thereto, plaintiffs above named,

with the exception of plaintiff A. J. Jurmuth, were

the owners and holders of a certain oil lease upon

a certain strip of land situated in what is commonly

known as the Santa Fe Springs Oil Field, Los

Angeles County, State of California.

IV.

That on November 8, 1922, all the plaintiffs, ex-

cepting [90] plaintiff A. J. Jarmuth, entered

into an agreement in writing with the defendant

O. A. Hopkins and one H. S. Howland, whereby

said defendant G. A. Hopkins and said H. S. How-
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land assumed the obligation of drilling said leased

property for oil and paying plaintiffs a royalty of

twenty per cent of all oil and gas to be produced

upon said premises, after deducting the oil and gas

necessarily used in the operation of said property;

that a copy of said agreement is hereto attached

and marked Plaintiffs' Exhibit "A."

That under said agreement defendant Gr. A. Hop-

Ivins and said H. S. Howland, agreed to either sell

plaintiffs' share of said oil and gas and pay plain-

tiifs their share of the sale price thereof monthly,

not later than the 20th day of the month following

the month of production, or, at the option of plain-

tiffs, deliver to plaintiffs their share of oil and gas

in kind.

V.

That prior to the first day of January, 1924, said

H. S. Howland assigned and set over to defendant,

O. A. Hopkins, all of his right, title and interest

under said contract attached hereto as Exhibit "A,"

and defendant, G. A. Hopkins, assumed all of the

obligations of said H. S. Howland under said agree-

ment.

VI.

That prior to the first day of January, 1924,

plaintiff, A. J. Jarmuth, acquired by assignment a

portion of the respective interests of plaintiffs H. P.

Gates, Ewell D. Moore and James H. Farraher, and

is now the owner and holder of an undivided one-

tenth interest of all plaintiffs in said lease.

VII.

That defendant, G. A. Hopkins, and the said H. S.
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Howland, pursuant to the obligation of said con-

tract and lease, drilled a well upon said premises,

which said well was completed on or about the 23rd

day of October, 1923. [91]

VIII.

That from the first day of January, 1924, to the

first day of August, 1924, there was produced upon

said lease, under said agreement, and sold by de-

fendants, G. A. Hopkins, C. A. Hudson and Joseph

O. Morris, the following amounts of oil, in the

following months, and for the following prices:

Date Barrels Amount Received

1924 January 636.98 $ 456.42

February
'

38.94 48.68

March 1150.30 1698.50

April 640.96 897.34

May 194.58 284.08

June 1015.02 1599.15

July 932.94 1465.18

IX.

That all of said sale price for said oil was col-

lected by said defendants and converted to their own

use, except the amount withheld by the Rio Grande

Oil Company, a corporation, on account of attach-

ment secured by these plaintiffs against defendant

G. A. Hopkins, under which plaintiffs are informed

Smd believe approximately $2200.00 is being with-

held.

X.

That prior to the sale of said oil, plaintiffs and

defendant, G. A. Hopkins, entered into an oral

agreement that plaintiffs would sell their oil with
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and at the same time as defendant, G. A. Hopkins,

sold his, and that plaintiffs and defendant, G. A.

Hopkins, should receive their pay from the pur-

chaser of the oil by separate checks.

XI.

That twenty per cent of said oil so sold, or the

sum of $1,289.07, belonged under said contract, and

as a matter of right, to plaintiffs, but that no part

of said sum of $1,289.07 has been paid or tendered

by defendants G. A. Hopkins, C. A. Hudson and

Joseph O. Morris, except the sum of $201.61 paid to

plaintiff, Arthur G. Gage, and the sum of $57.58

paid to plaintiff A. J. Jarmuth, although [92]

plaintiffs frequently demanded payment from de-

fendant G. A. Hopkins and his agents, defendants

C. A. Hudson and Joseph O. Morris, but that said

defendants refused to pay said royalty moneys re-

ceived by them and converted to their own use,

unless plaintiffs would accept a reduced royalty,

which plaintiffs have at all times refused to accept.

XII.

That on or about August 22, 1924, plaintiffs de-

manded in writing of defendant G. A. Hopkins and

defendant C. A. Hudson that they thereafter deliver

to plaintiffs their royalty in oil ; that thereafter de-

fendants G. A. Hopkins and C. A. Hudson began

setting aside in tanks upon said property the twenty

per cent royalty oil belonging to plaintiffs; that

since said 22nd day of August, 1924, and up to

January 25th, 1925, defendants G. A. Hopkins and

C. A. Hudson produced upon said lease and sold
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oil in the following amounts and during the follow-

ing months:

Month Barrels

1924 August 2569.94

September 2440 . 34

October 1599.13

November No sales

December 4445 . 98

1925 January 1316.54

XIII.

That at all times during said period from the

22nd day of August, 1924, to the 2nd day of Febru-

ary, 1925, defendants G. A. Hopkins and C. A.

Hudson refused to deliver to plaintiffs their share

of said oil, and at all times refused to permit plain-

tiffs to go on the said lease and take off their share

of the oil therefrom, although plaintiffs made

frequent efforts to so do; that during the month of

November and during the month of December, 1924,

plaintiffs endeavored to sell their said oil and have

it taken from said premises, but that defendants,

G. A. Hopkins and C. A. Hudson would not permit

such removal. [93]

XIV.

That at all times since the first day of January,

1924, to date, defendants G. A. Hopkins and C. A.

Hudson have refused to render any accounting to

plaintiffs as to the amount of oil sold or the moneys

received therefor, although plaintiffs have fre-

quently demanded said accounting, and on informa-

tion and belief, that the employees of defendants

who were operating said lease, were instmcted by
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defendants not to give any information as to the

amount of oil produced, and not to permit plaintiffs

to remove any oil from said property.

XV.
That on the 2nd day of February, 1925, plaintiffs

took possession of the said lease and sold therefrom

the oil stored in tanks upon said property, and thus

recovered their twenty per cent of the oil produced

and saved upon said property from the 22nd day

of August, 1924, to the 14th day of February, 1925,

saving and excepting 369.18 barrels, which plaintiffs

were prevented from removing from said lease on

account of the fact that on said date defendants

recovered possession of said lease by force; that at

the time of the said recovery of possession of said

lease by defendants there was more than sufficient

oil in the tanks to have afforded removal of said

369.18 barrels by plaintiffs.

XVI.

That plaintiffs believe if defendants are not re-

strained by an appropriate order from this court

from disposing of and selling the twenty per cent

of the oil being produced and saved, and hereafter

to be produced and saved upon said lease, that said

defendants will sell all of said oil and appropriate

the proceeds therefrom to their own use, and that

if defendants are not restrained by this court,

-through appropriate order, from interfering and

preventing plaintiffs from going on said lease and

removing therefrom their [94] twenty per cent

royalty of the oil produced and saved upon said

premises, defendants will, as they have done in the
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past, prevent and hinder plaintiffs from going on
said property and removing their share of the oil

from said premises.

XVII.
That defendant, G. A. Hopkins has failed to pay

his obligations incurred in the drilling of the well

upon said lease and the operations of said lease to

the extent, so plaintiffs are informed and believe,

of in excess of $50,000, and has permitted, in viola-

tion of the terms of the lease upon said property,

claims for lien to be filed against said land, and on

information and belief, that defendant, G. A. Hop-

kins, is insolvent, and that if plaintiffs be not

granted restraining order and permanent injunction

preventing defendants G. A. Hopkins, C. A. Hudson

and Joseph O. Morris from selling plaintiffs' share

of the said oil, or from interfering with plaintiffs'

removal of their share of the said oil, plaintiffs

would lack an adequate remedy for the reason that

their only remedy remaining would be a suit at law

to recover back moneys appropriated by defendants,

and that the insolvency of defendant, G. A. Hop-

kins would prevent collection in the event of judg-

ment thereon.

XVIII.

On information and belief that unless immedi-

ately restrained from disposing of said oil belonging

to plaintiffs, defendants will immediately sell and

dispose of plaintiffs' share of the oil now upon said

leased premises, all of which will cause plaintiff's

great and irreparable injury before the matter could

be heard on notice.
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XIX.
That plaintiffs are not indebted or obligated to

defendants or either of them, and have fully and

completely performed all their obligations under

said contract hereinabove referred to. [95]

WHEREFORE, plaintiffs pray for a writ per-

manently enjoining defendants herein from selling

or disposing of plaintiffs' twenty per cent of the

oil produced and saved on said lease, and from

interfering with plaintiffs going on said property

and removing their share of said oil, and for an

order directing defendants G. A. Hopkins, C. A.

Hudson and Joseph O. Morris to appear before this

court at a time to be fixed, and show cause why a

permanent injunction should not be granted.

MOORE & FARRAHER,
Attorneys for Plaintiffs.

State of California,

County of Los Angeles,—ss.

Ewell D. Moore, being first duly sworn, deposes

and says:

That he is one of the plaintiffs in the above-

entitled action ; that he has read the foregoing com-

plaint, knows the contents thereof, and the same is

true of his own knowledge, except as to matters

therein stated on information or belief, and as to

those matters that he believes it to be true.

EWELL D. MOORE.
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Subscribed and sworn to before me this 2nd day

of March, 1925.

[Seal] FRANCES STOEKER,
Notary Public in and for the County of Los An-

geles, State of California. [96]

EXHIBIT ''A."

Same as Exhibit "C" attached to "Amended
Complaint—Law—For Declaratory Relief" in the

action hereinabove 2076-J. [Transcript, p. 30.]

EXHIBIT "A."

Same as Exhibit "A" attached to *^Amended

Complaint—Law—For Declaratory Relief" in the

action herein 2076-J above. [Transcript, p. 17.]

EXHIBIT ''B."

Same as Exhibit ''B" attached to "Amended

Complaint—Law—For Declaratory Rehef" in the

action herein 2076-J above. [Transcript, p. 25.]

[97]
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EXHIBIT ATTACHED TO AFFIDAVIT OF
C. A. HUDSON IN OPPOSITION TO
PLAINTIFF'S APPLICATION FOR AP-
POINTMENT OF RECEIVER (2076-J).

In the Superior Court of the State of California

in and for the County of Los Angeles.

No. .

C. H. McWILLIAMS, EDA I. McWILLIAMS,
ARTHUR GAGE, MARIE GAGE, A. J.

JARMUTH, EWELL D. MOORE, HAR-
RIET MOORE, H. P. GATES, IRENE L.

GATES, JAMES H. FARRAHER and

EVA A. FARRAHER,
Plaintiff,

vs.

G. A. HOPKINS, C. A. HUDSON and JOSEPH
O. MORRIS, JOHN DOE & RICHARD
ROE,

Defendant.

Action Brought in the Superior Court of the County

of Los Angeles, and Complaint Filed in the

Office of the Clerk of the Superior Court of

Said County.

The People of the State of California Send

GREETINGS to: G. A. Hopkins, C. A. Hud-

son and Joseph O. Morris, John Doe & Richard

Roe, Defendant.

You are directed to appear in an action brought
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against you by the above named plaintiff in the

Superior Court of the County of Los Angeles, State

of California, and to answer the complaint therein

within ten days after the service on you of this

Summons, if served within the County of Los

Angeles, or within thirty days if served elsew^here,

and you are notified that unless you appear and

answer as above required, the plaintiff will take

judgment for any money or damages demanded in

the Complaint, as arising upon contract, or will

apply to the Court for any other relief demanded

in the Complaint.

Given under my hand and seal of the Superior

Court of the County of Los Angeles, State of Cali-

fornia, this 3 day of Mar., 1925.

(Seal Superior Court Los Angeles County.)

L. E. LAMPTON,
County Clerk.

By Roy Goff,

[Seal] Deputy. [98]
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EXHIBIT "B."

In the Superior Court of the State of California

in and for the County of Los Angeles.

No. 164,306.

C. H. McWILLIAMS, EDA I. McWILLIAMS,
ARTHUR G. GAGE, :M3:RIE GAGE, A. J.

JARMUTH, EWELL D. MOORE, HAR-
RIETT MOORE, H. P. GATES, IRENE L.

GATES, JAMES H. FARRAHER, and

EVA A. FARRAHER,
Plaintiff,

vs.

G. A. HOPKINS, C. A. HUDSON, JOSEPH O.

MORRIS, JOHN DOE and RICHARD
ROE,

Defendants.

ANSWER OF C. A. HUDSON AND JOSEPH 0.

MORRIS.

Comes now the defendants C. A. Hudson and

Joseph O. Morris, and severing from the co-defend-

ants, answer the complaint on file herein as follows:

I.

Answering paragraph I of said complaint, said

defendants C. A. Hudson and Joseph O. Morris

deny that they, or either of them, or at any time

mentioned in said complaint have been, agents or

representatives, or agent or representative, of the

defendant G. A. Hopkins, or that the said defend-
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ants C. A. Hudson and/or Joseph O. Morris, or

either of them, as such agent, or as any agent or

agents or in any representative capacity whatsoever,

or at any time mentioned in said complaint have held

possession of the property, or any part thereof,

covered by said lease, or that they or either of them

as agents or representatives claim any interest ad-

verse or otherwise to plaintiffs' alleged interest

therein, or that said defendant Joseph O. Morris

ever has claimed, or now claims any interest in any

part of said premises, whatsoever, or that the [99]

said C. A. Hudson claims any interest whatsoever

in or to said premises, or any part thereof, except

as principal, and not as an agent or representative

of any person whomsoever.

II.

Answering paragraph IV of said complaint, said

defendants upon and according to their information

and belief, deny that the said G. A. Hopkins and/or

H. S. Howland assumed the, or any, obligation of

paying the plaintiffs, or any of them, a royalty in

any amount whatsoever, and upon information and

belief allege that whatever obligation was in fact so

assumed by the said Cx. A. Hopkins and/or the said

H. S. Howland, was a personal obligation, and that

the same did not constitute an agreement to pay

royalty. Said defendants deny upon and according

to their information and belief that under said

agreement referred to in said paragraph IV, or

otherwise or at all, the defendants G. A. Hopkms

and/or H. S. Howland agreed to either sell plam-

tiffs' share of said oil, and/or gas, and/or pay plain-
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tiffs their alleged share of the sale price thereof

monthly or otherwise, and upon information and

belief deny that it was agreed at all between the

said plaintiffs and the said G. A. Hopkins and/or

H. S. Howland that the said Gr. A. Hopkins and/or

H. S. Howland should sell any oil whatever belong-

ing to the plaintiffs, or either or any of them.

III.

Answering paragraph VI of said complaint, said

defendants deny upon and according to their in-

formation and belief that the plaintiff A. J. Jar-

muth acquired by assignment or otherwise, any

portion whatsoever of the alleged respective inter-

ests of plaintiffs H. P. Gates, Ewell D. Moore and

James H. Farraher, or otherwise, and upon said

ground deny that he is, or ever has been, the owner

or holder of an undivided one-tenth interest, or any

interest of all or any plaintiffs in said lease, and

said defendants further deny [100] that any or

e*ither of the plaintiffs have or own any interest

whatsoever in the oil lease referred to in said com-

plaint.

IV.

Answering paragraph VII of said complaint,

said defendants deny upon and according to their

information and belief, that the said G. A. Hopkins

and/or H. S. Howland, pursuant to any purported

obligation, or any obligation whatsoever of said con-

tract, drilled a well upon said premises, or any part

thereof, and deny that the well drilled upon said

premises was so drilled pursuant to any purported

or alleged obligation of said contract, and in this
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connection allege that the drilling of said well was
done pursuant to the obligation contained in said

lease only, and not otherwise.

V.

Answering paragraph VII of said complaint,

said defendants C. A. Hudson and Joseph O. Morris

deny that the defendants G. A. Hopkins, C. A. Hud-

son and Joseph O. Morris, jointly or collectively,

ever produced any oil whatsoever upon said lease

under said agreement or otherwise, and deny that

the defendant Gr. A. Hopkins ever produced any oil

whatsoever upon said lease under said agreement

or otherwise subsequent to the 19th day of April,

1924, and deny that the defendant Joseph O. Mor-

ris, either as principal or in any representative

capacity, except as the agent of C. A. Hudson, ever

produced any oil at all upon said lease, and in this

connection said defendants C. A. Hudson and Jo-

seph O. Morris allege that all of the oil produced

upon said lease subsequent to April 19th, 1924*

has been produced by the defendant C. A. Hudson

individually, and as a principal, and not as an

agent or in any representative capacity whatsoever,

and said defendants are informed and believe, and

upon such information and belief allege that all of

the oil produced upon said lease, either under said

agreement or otherwise, prior to [101] April

19th, 1924, was in fact produced by G. A. Hopkins as

an individual, and not otherwise; and in this con-

nection said defendants are informed and believe

and upon such information and belief allege that
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during the months of January, February, March

and April, up to April 19th, 1924, there was pro-

duced upon said lease by G. A. Hopkins and sold

the following amounts of oil:

Date Barrels Amount
i24 January 636.98 456.42

February 38.94 48.68

March 1150.30 1698.50

April None Nothing

(up to April 19, 1924)

Said defendants further allege that during the

months of April (beginning April 19th, 1924), May,

June and July, there was produced upon said lease

and sold by the defendant C. A. Hudson the follow-

ing amounts of ail:

Date Barrels Amount
1924 April 640.96 $ 897.34

(from April 19, 1924)

May 194.58 284.08

June 1015.02 1599.15

July 932.94 1465.18

Said defendants are informed and believe and

upon such information and belief allege, that the

total amount of oil produced and sold from said

lease from January 1st, 1924, to August 1st, 1924,

as shown above is 4609.72 barrels, which was sold

by the said Hopkins and the said Hudson, re-

spectively and individually, as above set forth, for

the total sum of $6,449.31, of which $2,203.60 repre-

sents the sale price for oil produced by Hopkins

prior to April 19th, 1924, and $4,245.75 represents
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the sale price for oil produced by Hudson subse-

quent to April 19th, 1924. [102]

VI.

Answering paragraph IX of said complaint, said

defendants deny that the defendants G. A. Hopkins,
C. A. Hudson and Joseph O. Morris, either jointly

or collectively, collected or converted to their own
use, or converted at all, any of the money received

for any of the above-mentioned amounts of oil, and
the said defendants C. A. Hudson and Joseph O.

Morris deny that the said C. A. Hudson or the said

Joseph O. Morris collected or converted to their

own use, or converted at all, any amount whatso-

ever from oil produced upon said lease prior to

April 19th, 1924, and in this connection said defend-

ants allege that all amounts received from the sale

of oil subsequent to April 19th, 1924, by the said

C. A. Hudson was received by him as his own indi-

vidual property, and in his own right, and that the

same was never converted by him.

Said defendants further allege that the amount
withheld by Rio Grande Oil Company, a corpora-

tion, under an attachment secured by the plaintiffs

in an action against G. A. Hopkins, and the whole
thereof, is owing directly by the said Rio Grande
Oil Company, a corporation, to the said defendant

C. A. Hudson, and is the sole and individual prop-
erty of the said C. A. Hudson. Said defendants

further allege upon information and belief that no
part of the price of oil produced upon said lease by
the said G. A. Hopkins was converted to the use
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of the said G. A. Hopkins, or converted at all.

Said defendants further allege upon information

and belief that the amount being withheld by Rio

Grande Oil Company under the attachment above

referred to from the said C. A. Hudson is in excess

of the sum of $2,300.00, the exact amount of which

is to the said defendant unknown.

VII.

Answering paragraph X of said complaint, said

defendants upon and according to their information

and belief deny that prior to the sale of said oil, or

any part thereof, the plaintiffs, or [103] any of

them, and/or the defendant G. A. Hopkins entered

into any agreement whatsoever that the plaintiffs,

or any of them, would sell any part of their alleged

oil, with or at the same time as the defendant G. A.

Hopkins sold his, or at any time whatsoever, or that

the plaintiffs, or any of them, and/or the defendant

G. A. Hopkins should receive their or any of their

pay from the purchaser of said oil, or any part

thereof, by separate checks, or otherwise or at all.

VIII.

Answering paragraph XI of said Complaint, said

defendants deny that twenty per cent, or any part

whatsoever, of said oil produced subsequent to April

19th, 1924, as above alleged, or any sum whatsoever

arising from the sale thereof, belonged or belongs

under said contract or otherwise, to the said plain-

tiffs, or any of them, and for want of sufficient in-

formation and belief to enable them to answer, said

defendants deny that no part of said alleged sum
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of $1,289.07, or any other sum, has been paid or

tendered by the defendant G. A. Hopkins, either ex-

cept the sum of $201.61 alleged to have been paid

to plaintiff Arthur G. Gage, or the sum of $57.58

alleged to have been paid to plaintiff A. J. Jarmuth,

or otherwise or at all, and upon said grounds said

defendants deny that plaintiffs, or any of them,

demanded payment from the defendant G. A. Hop-

kins, or the defendant C. A. Hudson, or the de-

fendant Joseph O. Morris, or that said defendant or

any of them refused to pay any money whatsoever.

IX.

Answering paragraph XII of said Complaint, de-

fendants deny that subsequent to August 22nd, 1924,

or at any other time whatsoever or at all, the defend-

ants, or any of them, began setting aside, or ever

did set aside, either in tanks upon said property or

otherwise, the alleged twenty per cent, or any part

thereof, of alleged royalty oil, or any oil whatso-

ever, belonging to or alleged to belong [104] to

plaintiffs or any of them, and deny that during

said period of time the defendant G. A. Hopkins

produced any oil whatsoever upon said lease, or

sold any oil whatsoever from said lease, and in this

connection allege that the oil produced upon said

lease and sold by the defendant Hudson during

the months of August, September, October, No-

vember and December, respectively, 1924, is as fol-

lows, and not otherwise

:
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month Produced

Barrels

Sold

1924 August 2569.94 4020.94

September 2440.34 3806.92

October 1599.13 No Sales

November)

Combined

production

*

December) 2846.85 6500.30

Defendants further allege that no oil produced

from said lease subsequent to January 1st, 1925,

ias been sold by any of the defendants.

X.

Answering paragraph XIII of said Compk^int,

said defendants deny that at all or any of the times

during said period from the 22nd day of August,

1924, to the 2nd day of February, 1925, the defend-

ants G. A. Hopkins and/or C. A. Hudson refused to

deliver to plaintiffs any oil whatsoever belonging

to the plaintiffs, or any of them, or that the de-

fendant G. A. Hopkins refused at all, or that the

defendant C. A. Hudson refused to permit the

plaintiffs or any of them to take from said lease

any oil whatsoever belonging to the plaintiffs, or

any of them; and for want of sufficient information

and belief to enable them to answer, defendants

deny that during the month of November and/or

the month of December, 1Q24, the plaintiffs or any

of them endeavored to sell any oil whatsoever be-

longing to the plaintiffs, or any of them, or to have
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any of such oil taken from said premises or that

the defendants or any of them would not [105]

permit the removal of any such oil, and deny that

during said period or any period alleged in said

complaint, there is or has been any oil whatsoever

upon said premises belonging to the plaintiffs, or

any of them.

XI.

Answering paragraph XIV of said Complaint,

said defendants deny that the defendant G. A.

Hopkins has refused to render any accounting to

the plaintiffs, or any of them, either as to the

amount of oil sold or moneys, or any part thereof,

received therefor or otherwise, or that plaintiffs

or any of them have demanded said accounting, or

any accounting.

XII.

Answering paragraph XV of said complaint said

defendants deny that the plaintiffs or any of them,

either on the 2nd day of February, 1925, or at any

other time whatsoever, recovered twenty per cent,

or any portion whatsoever, of oil produced and/or

saved upon said property belonging to the plaintiffs,

or any of them, either from the 22nd day of August,

1924, to the 14th day of February, 1925, or for any

other period of time, and/or either saving and ex-

cepting 369.18 barrels, or saving and/or excepting

any other amount. Said defendants allege that on

or about the 2nd day of.February, 1925, the plain-

tiffs unlawfully trespassed upon said lease, and

unlawfully removed therefrom certain oil belonging

to the defendant C. A. Hudson as his absolute
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property, amounting to in excess of 3551.38 barrels,

and allege that said oil was taken by said plain-

tiffs without the consent and against the will of

the defendant C. A. Hudson, and that all of said

oil so taken was owned by, and the property of,

the said C. A. Hudson, and the plaintiffs have never

restored to the defendant C. A. Hudson any part

of said oil so taken by them, and said defendants

further allege that all oil remaining upon said prem-

ises after the plaintiffs had taken said oil as above

[106] alleged belonged to and was and is the ab-

solute property of the defendant C. A. Hudson.

XIII.

Answering paragraph XVI of said complaint,

said defendants deny that the defendant G. A. Hop-

kins will, if not restrained, sell any oil whatsoever

from said lease, or appropriate any of the proceeds

whatsoever therefrom, or will prevent or hinder the

plaintiffs or any of them from going upon said prop-

erty and/or removing any oil whatsoever therefrom.

Defendants admit that the defendant C. A. Hudson

will not permit the removal of any oil from said

premises belonging to the said C. A. Hudson and

will sell all or any part of said oil belonging to the

said C. A. Hudson produced from said lease or

upon said lease, and will appropriate the proceeds

therefrom to his own use, as his own property and

in his own right, and said defendants deny that the

plaintiffs or any of them, have any right, title or

interest of any kind or character in or to any oil

produced or to be produced from said lease, or any

part thereof.
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XIV.

Answering paragraph XVII of said Complaint,

said defendants deny that in violation of the terms

or any term of said lease, any claim of lien what-

soever has been filed against said land, or any part

thereof, and in this connection allege upon informa-

tion and belief that any lien filed upon or against

said land has not been filed within ninety days

after the completion of said will, and that any

lien filed upon said land is barred by the provisions

of the Mechanic 's lien law relative to the time within

which liens must be filed. Said defendants upon

and according to their information and belief, deny

that the defendant G. A. Hopkins is insolvent, or

that if the plaintiffs, or any of them, be not granted

a restraining order preventing the defendants G. A.

Hopkins and/or C. A. Hudson and/or Joseph O.

Morris from selling any part of plaintiffs' alleged

[107] share of said oil, or from interfering with

plaintiffs' removal of any of their alleged share of

said oil, the plaintiffs or any of them will lack an

adequate legal remedy, either for any reason stated

in said complaint, or otherwise, or at all, and deny

that any sale whatsoever of the oil produced or to

be produced, or which has been produced upon said

lease, or upon said premises or any part thereof,

belongs to, or is the property of the plaintiffs, or any

of them, and deny that the alleged insolvency of the

defendant G. A. Hopkins would prevent collection

of any lawful demand of the plaintiffs or any of

them, in the event of judgment thereon or other-

wise or at all.
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XV.
Answering paragraph XVIII of said Complaint,

said defendants deny that they or any of them will,

unless restrained, immediately or otherwise or at

all, sell or dispose of any oil whatsoever or at all

belonging to the plaintiffs, or any of them, or that

any act complained of in said complaint will cause

the plaintiffs or any of them, great or irreparable,

or any injury either before the matter could be

heard on notice, or otherwise or at all.

XVI.

Answering paragraph XIX of said Complaint,

defendants deny that the plaintiffs, or any of them,

are not indebted to the defendants or any of them,

or that they or any of them have fully or com-

pletely performed all or any of their obligations

under the contract therein referred to, and in this

connection the defendants allege that the plain-

tiffs are obligated to the defendant C A. Hudson

to return all of the oil unlawfully taken from said

premises by said plaintiffs as hereinabove set forth.

WHEREFORE, defendants pray that the plain-

tiffs take nothing [108] by their said action, that

each and every item of relief prayed for in said com-

plaint be denied, that the defendants have judgment

against the plaintiffs for their costs and expenses

herein incurred, and such other and further relief
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as to the Court may seem just and equitable in the

premises.

TICKNOR CARTER & WEBSTER.
By WILTON W. WEBSTER,

Attorney for Defendants C. A. Hudson and Joseph

O. Morris. [109]

State of California,

County of Los Angeles,—ss.

C. A. Hudson, being by me first duly sworn, de-

poses and says; that he is one of the defendants in

the above-entitled action; that he has read the fore-

going answer and knows the contents thereof; and

that the same is true of his own knowledge, except

as to matters which are therein stated upon in-

formation or belief, and as to those matters that he

believes it to be true.

C. A. HUDSON.

Sworn and subscribed to before me this 9th day

of April, 1925.

[Seal] VERLE F. STRATTON,
Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Filed Apr. 9, 1925, 11 :33 A. M. L.

E. Lampton, County Clerk. By T. Moore, Deputy.

[110]
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EXHIBIT ATTACHED TO AFFIDAVIT OF
C. A. HUDSON IN OPPOSITION TO
PLAINTIFFS' APPLICATION FOR AP-

POINTMENT OF RECEIVER (2076-J).

In the Superior Court of the State of California in

and for the County of Los Angeles.

No. 164,306.

€. H. McWILLIAMS, EDA I. McWILLIAMS,
ARTHUR G. GAGE, MARIE GAGE, A. J.

JARMUTH, EWELL D. MOORE, HAR-
RIET MOORE, H. P. GATES, IRENE L.

GATES, JAMES H. FARRAHER and EVA
A. FARRAHER,

Plaintiffs,

vs.

G. A. HOPKINS, C. A. HUDSON, JOSEPH 0.

MORRIS, JOHN DOE and RICHARD
ROE,

Defendants.

C. A. HUDSON,
Defendant and Cross-complainant,

vs.

C. H. McWILLIAMS, EDA I. McWILLIAMS,
ARTHUR G. GAGE, MARIE GAGE, A. J.

JARMUTH, EWELL D. MOORE, HAR-
RIET MOORE, H. P. GATES, IRENE L.

GATES, JAMES H. FARRAHER and EVA
A. FARRAHER,

Plaintiffs and Cross-defendants.
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CROSS-COMPLAINT.

COMES NOW the defendant C. A. Hudson and

for a Cross-complaint against the above-named

plaintiffs and cross-defendants, alleges as follows,

to-wit :

I.

That on or about the 2nd day of February, 1925,

the defendant and cross-complainant, C. A. Hudson,

was in the lawful and peaceable possession of cer-

tain premises covered by an oil lease, consisting of

a strip of land in what is commonly known as the

Santa Fe Springs oil field, in Los Angeles County,

State of California, and described as follows, to-wit

:

The westerly sixty-nine (69) feet of the East

Half of the southeast quarter of the southeast

quarter of section 6, township 3, south, range

11 west S. B. B. & M. [Ill]

upon which is located a certain oil well together

with certain machinery, equipment and apparatus

used for the purpose of operating the same, and

that ever since the 19th day of April, 1924, the

Cross-complainant has been and now is the owner

of all the production of and all the oil produced

from said oil well and said leased premises, and ever

since said time has been and now is the owner of

a leave and license from the owner of said lease-

hold estate under said lease, to enter upon, occupy

and operate said premises and said oil well, subject

only to the royalties reserved in favor of the lessor

named in said lease. That on or about the 2nd dav
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of February, 1924, there was stored in tanks located

and situated upon said lease in excess of 3551.38

barrels of oil; that all of said oil in said tanks be-

longed to and was the absolute property of the cross-

complainant. That on or about the said 2nd day

of February, 1924, the plaintiffs and cross-defend-

ants unlawfully, maliciously, and by the use of

force, threats and oppression, and without the con-

sent and against the will of the cross-complainant,

and without any permission or right whatsoever, en-

tered upon said leased premises, and evicted and

expelled from said premises certain employees of

the cross-complainant who were then in peaceable

and lawful possession thereof as such employees;

that said cross-defendants thereafter, by the use of

force, threats and oppression, continued for the

period of approximately two weeks, and until they

were removed therefrom by peace officers of the

County of Los Angeles, to remain upon and occupy

^said premises, and to prevent the cross-complainant,

his agents, servants and employees, from entering

upon said premises, or occupying or operating the

same, and during said period while the cross-com-

plainant was excluded from the possession thereof,

the cross-defendants operated said machinery and

equipment and pumped oil from said well, and un-

lawfully, fraudulently and wrongfully took, carried

away and appropriated to their own use 3551.38

barrels of said oil, the property of the cross-com-

plainant [112] and that ever since said time the

plaintiffs and cross-defendants have refused to re.-
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deliver to the cross-complainant any part or portion

of said oil so taken and carried away by them, and

that the cross-complainant has suffered and sus-

tained damages as the result of said unlawful acts

of the cross-defendants as aforesaid in the sum of

ten thousand ($10,000.00) dollars, no part of which

has been paid.

Cross-complainant is informed and believes and

upon such information and belief alleges that each

and all of the acts hereinabove complained of were

committed by the cross-defendants maliciously, and

with the express purpose and design of injuring

the cross-complainant and of depriving him of his

property and the lawful possession and enjoyment

thereof.

Cross-complainant alleges upon information and

belief that in addition to actual damages as above

set forth, the further sum of ten thousand ($10,-

000.00) dollars is a reasonable sum to be awarded

him as exemplary damages because of said malicious

wrongful, fraudulent and oppressive acts of the

cross-defendants above set forth.

WHEREFORE, cross-complainant prays Judg-

ment against said cross-defendants, and each of

them, for the sum of ten thousand ($10,000.00) dol-

lars actual damages, and the additional sum of ten

($10,000.00) dollars exemplary damages for the said

malicious, wrongful, fraudulent and oppressive acts

of the cross-defendants above complained of, and for

his costs and expenses herein incurred, and such
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other and further relief as the Court may deem just

and equitable in the premises.

TICKNOR CARTER & WEBSTER,
By WILTON N. WEBSTER,

Attorneys for Defendant and Cross-complainant.

[113]

State of California,

County of Los Angeles,—ss.

C. A. Hudson, being by me first duly sworn, de-

poses and says; that he is the cross-complainant in

the above-entitled action; that he has read the fore-

going cross-complaint and knows the contents

thereof ; and that the same is true of his own knowl-

edge, except as to matters which are therein stated

upon information or belief, and as to those matters

that he believes it to be true.

C. A. HUDSON.

Sworn and subscribed to before me this 9th day

of April, 1925.

[Seal] VERLE F. STRATTON,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Apr. 9, 1925, 11 :33 A. M. L.

E. Lampton, County Clerk. By I. Moore, Deputy.

[114]
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Exliibit attached to affidavit of C. A. Hudson in

opposition to plaintiffs' application for appoint-

ment of Receiver (2076-J).

EXHIBIT "D."

In the Superior Court of the State of California

in and for the County of Los Angeles.

No. 164,306.

C. H. McWILLIAMS, EDA I. McWILLIAMS,
ARTHUR GAGE, MARIE GAGE, A. J.

JARMUTH, H. P. GATES, IRENE L.

GATES, EWELL D. MGGRE, HARRIET
MOGRE, J. H. FARRAHER and EVA A.

FARRAHER,
Plaintiffs,

vs.

G. A. HGPKINS, C. A. HUDSGN, JOSEPH G.

MGRRIS, JGHN DGE and RICHARD
RGE,

Defendants.

FINDINGS GF FACT AND CGNCLUSIGNS GF
LAW.

This case was called regularly for trial in the

abve-entitled court, in Department 28 thereof on

the 8th day of July, 1925, at the hour of ten o'clock

A. M. of said day, Moore and Farraher appearing

as attorneys for the plaintiffs, and Ticknor, Carter

& Webster appearing as attorneys for the defend-

ants C. A. Hudson and Joseph G. Morris. There-
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upon said cause was regularly transferred to De-

partment 29 of said court, Honorable George H.

Cabaniss, Judge, sitting without a jury. It there-

upon appeared that the defendant G. A. Hopkins

had not been served with process in this cause, and

that he had not appeared herein either in person

or by attorney, and said cause was thereupon or-

dered by the Court to be dismissed as against the

said G. A. Hopkins. Thereupon witnesses were

sworn and examined and evidence, both oral and

documentary, was offered and received by and on

behalf of the remaining respective parties in said

Cause, and the Court having heard all of the evi-

dence and proofs of the respective parties hereto,

both oral and documentary, and having considered

the same together with all of the records, papers

and files therein, and said cause having been sub-

mitted to the Court for its decision on the 16th day

of July, 1925, after the same had been fully argued

by the respective attorneys for said parties, and the

Court being fully advised in the premises now
makes its Findings of Fact and [115] Conclu-

sions of Law as follows, to-wit:

FINDINGS OF FACT.

I.

That it is not true that the defendants C. A. Hud-
son and Joseph 0. Morris, or either of them, are,

or at any time mentioned in said complaint, have

been agents or representatives of the defendant G. A.

Hopkins, or that the said Hudson and the said

Morris or either of them, ever held possession of the
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property, or any part thereof, covered by the lease

referred to in said complaint, as agents or an agent

of the said^ Hopkins, or that the said Morris claims

or ever claimed any interest whatever in said lease,

or the property covered thereby.

That it is true that the defendant C. A. Hudson

claims and owns an interest in the property covered

by said lease, and that said interest is adverse to

any interest claimed by the plaintiffs, or either of

them, therein. The Court further finds that the

plaintiffs have not, nor have any of them, any in-

terest whatever, either legal or equitable, in said

property, or in any oil, gas or other minerals or

substances which may be produced or taken there-

from.

II.

That it is true that on the 8th day of November,

1922, and for some time prior thereto, the plaintiff's

above named, with the exception of plaintiff A. J.

Jarmuth, were the owners and holders of a certain

oil lease upon a certain strip of land situated in

what is commonly known as the Santa Fe Springs

Oil Field, Los Angeles County, State of California.

III.

With reference to the allegations contained in

paragraph IV of said complaint, the Court finds

that it is not true that the defendant G. A. Hopkins,

and the said H. S. Howland, or either of [116]

them, assumed the, or any obligation of paying the

plaintiffs, or any of them, a royalty, or any royalty
;

that it is not true that the said Hopkins and the
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said Howland, or either of them, agreed to sell any

oil or gas belonging to the plaintiffs, or any of them

;

that it is true that on the 8th day of November,

1922, all of the plaintiffs except A. J. Jarmuth en-

tered into and executed an agreement in writing

with the defendants G. A. Hopkins and one, H. S.

Howland; that a copy of said agreement is attached

to plaintiffs' complaint and marked ''Plaintiffs' Ex-

hibit A"; that at the time said agreement was exe-

cuted, the said plaintiffs intended to and did thereby

sell, assign, transfer and set over unto the said Hop-

kins and the said Howland, all the right, title and

interest of the said plaintiffs in and to the lease and

modification agreement, mentioned and referred to

therein. That at the time of the execution of said

agreement the said Hopkins and the said Howland

were copartners and the said lease was acquired by

them as partnership property, and the same re-

mained partnership property until the dissolution

of said partnership as hereinafter found. That no

other or different agreement than the one above men-

tioned was ever entered into or executed between the

said plaintiffs, or any of them, and the said Hop-

kins and Howland, or either of them.

IV.

That each and all of the allegations of paragraph

V of said complaint are untrue, and in this con-

nection the Court finds that at some time during the

month of August, 1924, the partnership existing be-

tween the said G. A. Hopkins and the said H. S.

Howland, was dissolved by said partners, and the
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said H. S. Howland at the time of said dissolution

assigned, transferred and set over unto the said

G. A. Hopkins all of the right, title and interest

of the said H. S. Howland in and to said lease, and

the property and premises referred to and described

therein. [117]

V.

With reference to the allegations contained in

paragraph VI of the said complaint the Court finds

that it is not true that the plaintiff A. J. Jarmuth

was at any time mentioned in said complaint or is

now the owner or holder of any interest whatsoever

in the lease referred to in said complaint. The

Court further finds that prior to the first day of

January, 1924, the plaintiff A. J. Jarmuth acquired

by assignment a portion of whatever rights arising

out of the said contract of November 8th, 1922, were

then owned by the plaintiffs H. P. Oates, Ewell D.

Moore and James H. Farraher.

VI.

That subsequent to the execution of said contract

of November 8th, 1922, the said G. A. Hopkins and

the said H. S. Howland drilled a well upon the

premises described in said oil lease, which said

well was completed on or about the 23rd day of Oc-

tober, 1923.

VII.

With reference to the allegations contained in

paragraph VIII of said complaint the Court finds

that it is not true that the defendants G. A. Hop-

kins, C. A. Hudson and Joseph 0. Morris produced
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or sold from said leased premises any oil whatso-

ever, but that it is true that from the first of Janu-

ary, 1924, to the first day of August, 1924, there was

produced upon said lease the amount of oil specified

ill said paragraph VIII during the months therein

specified, which oil was sold for the respective

amounts therein specified, but that no part of said

oil, prior to April 19th, 1924, was produced or sold

by the defendants C. A. Hudson and Joseph O.

Morris, or either of them, but such oil, on the con-

trary, was produced and sold by the defendant G.

A. Hopkins ; that all of said oil produced subsequent

to said April 19th, 1924 was produced by the de-

fendant C. A. Hudson individually and not as an

agent for any person whomsoever, and that the said

G. A. Hopkins did not produce any oil upon said

premises subsequent to said April 19th, [118]

1924; that the defendant Joseph O. Morris never

had or claimed any interest in said leased premises,

or in any oil, gas or other substances produced or

to be produced therefrom, and that all acts per-

formed by the said Joseph O. Morris relating to

said leased premises, or to any of the oil, gas or

other substances produced therefrom, were per-

formed by him as the agent of the said C. A. Hud-
son, and not otherwise.

VIII.

That each and all of the allegations of paragraph

IX of said complaint are untrue. In this connection

the Court finds that all moneys received from the

sale of oil produced and sold from said premises
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prior to April 19tli, 192-1:, were received by the de-

fendant G. A. Hopkins, and that all money received

from the sales of oil produced and sold from said

premises subsequent to April 19th, 1924, up to Au-

gust, 1924, was received by the defendant C. A. Hud-

son individually, and not as an agent or represen-

tative.

IX.

That each and all of the allegations contained in

paragraph X of said complaint are untrue.

X.

With reference to the allegations contained in

paragraph XI of said complaint, the Court finds that

it is not true that twenty per cent, or any portion

whatsoever of the oil sold from or produced upon

said premises at any time mentioned in said com-

plaint, or the sum of one thousand two hundred

eighty-nine and 7/100 ($1289.07) or any other sum

received from the sale of any of said oil belonged

or belongs to the plaintiffs, or any of them.

XI.

With reference to the allegations contained in

paragraph XII of said complaint, the Court finds

that it is not true that the defendants G. A. Hop-

kins and C. A. Hudson, or either of them, at any

time began setting aside in tanks, or did set aside

in tanks, [119] or set aside at all, upon said prop-

erty or otherwise, twenty per cent, or any other

amount of royalty oil, or any oil belonging to the

plaintiffs, or any of them, and the Court further

finds, in this connection, that no part or portion of
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the oil which has been produced or which may be

produced from said property, belonged or belongs

to the plaintiffs, or any of them.

The Court further finds that it is not true that

since the 22d of August, 1924, and up to January

25th, 1925, or during any portion of said time, the

defendant G. A. Hopkins has produced upon or

sold from said leased premises, any oil whatsoever,

but that it is true that during said period of time

the defendant C. A. Hudson produced and sold

from said leased premises, oil in the respective

amounts set forth in said paragraph XII and that

all of said oil so produced and sold was produced

and sold by the said C. A. Hudson acting for him-

self individually and not as an agent or representa-

tive of any other person.

XII.

With reference to the allegations contained in

paragraph XIII of said complaint the Court finds

that neither the defendant G. A. Hopkins nor the

defendant C. A. Hudson ever refused to deliver to

the plaintiffs or permit the removal by the plain-

tiffs of any oil belonging to the plaintiffs, or any of

them, and that the plaintiffs did not, nor did any

of them ever own any oil produced upon said

premises.

XIII.

With reference to the allegations contained in

paragraph XV of said complaint, the Court finds

that it is not true that on the 2d day of February,

1925, the plaintiffs, or any of them, took possession

of the lease hereinabove mentioned, or recovered
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any oil whatsoever belonging to the plaintiffs, or

any of them, but that it is true that said plaintiffs,

about eleven-thirty P. M. of said 2d day of Febu-

ary, 1925, against the will and without [120] the

consent of the defendant C. A. Hudson, wilfully

entered and trespassed upon the real property

covered by said lease, and continued to remain and

trespass upon said property until the 14th of Febru-

ary, 1925, and took and converted to their own use,

three thousand five hundred seven and 13/100

(3,507.13) net barrels of oil belonging to and

owned by the defendant C. A. Hudson, and that

the said oil so taken and converted by the plaintiffs,

as aforesaid, was and is of the reasonable value of

six thousand six hundred forty-one and 20/100 ($6,-

641.20) dollars, and that no part of said oil so

taken and converted by the plaintiffs, belonged to

or was owned by the plaintiffs, or any of them.

That at and prior to the time of the entry and

trespass upon said leased premises by the plaintiffs

as aforesaid, the defendant C. A. Hudson was in

the lawful and peaceful possession thereof.

XIV.
That each and all of the allegations contained in

paragraph XVII of said complaint are untrue

XV.
That each and all of the allegations contained in

paragraph XVII of said complaint are untrue.

In this connection the Court finds that obligations

and indebtedness in excess of the sum of fifty thou-

sand ($50,000) dollars of the copartnership con-

sisting of G. A. Hopkins and H. S. Howland, in-
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currecl by said copartnership prior to April 19th,

1924, in drilling for oil upon said leased premises

and in the operation thereof, have not been paid.

XVI.

That each and all of the allegations of paragraph

XVIII of said complaint are untrue.

XVII.

That each and all of the allegations contained in

paragraph XIX of said complaint are untrue.

[121]

XVIII.

The Court further finds that on the 19th day of

April, 1924, the said G. A. Hopkins, and the said

H. S. Rowland, doing business as copartners under

the firm name of Rowland & Hopkins, were the

owners and holders of the oil lease mentioned and

referred to in said complaint and annexed to the

hereinabove-mentioned agreement of November 8th,

1922, marked as ''Plaintiffs' Exhibit A" and at-

tached to plaintiffs' complaint. That prior to the

19th day of April, 1924, the defendant C. A. Hudson
had loaned and advanced to the said Howland &
Hopkins, a copartnership, sums of money in excess

of the sum of one hundred thousand ($100,000)

dollars all of which sums were unpaid on said 19th

day of April, 1924, and had been expended by the

said Howland & Hopkins in drilling for oil upon
said leased premises, and in operating same; and
that on the said 19th day of April, 1924, the said

Howland & Hopkins executed and delivered to the

defendant C. A. Hudson the following written con-

veyance, to-wit:
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''KNOW ALL MEN BY THESE PRES-
ENTS that whereas, the undersigned are de-

sirous of putting oti production number 2 well,

on the Baker lease at Santa Fe Springs, leased

to Howland & Hopkins, and whereas at this

time Howland & Hopkins have not the funds

available for that purpose and whereas C. A.

Hudson is willing to furnish the funds for pay-

roll or otherwise in connection with putting

said well on production, and whereas he has

advanced a large sum of money for said pur-

pose, which is still due and owing to said Hud-

son. Now, in consideration of the sum of one

dollar and other good and valuable considera-

tions in hand paid, the receipt whereof is hereby

acknowledged, the undersigned does hereby sell,

assign and set over to said Hudson, all the pro-

duction of said well, he to sell the same. [122]

in the name of the undersigned, or his own as

he deems best to reimburse himself for all such

advances on account of said Well, in the ratio

of 2 to 1, that is, he is to take possession of said

premises and is to operate the same and apply

the proceeds of said well in payment of all sums

due, and owing to him by the undersigned until

the amount owing him and cost of operation is

fully paid to him out of the oil that is hereby

transferred, and sold to him.

In witness whereof, the undersigned has

hereunto set their hands and seal this 19th day
of April, 1924.

(Signed) HOWLAND & HOPKINS (L. S.)

Per G. A. HOPKINS.''
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XIX.
That at the time of the execution of said con-

Teyance of April 19th, 1924, the said Howland &
Hopkins intended to and did thereby sell, assign,

transfer and set over unto the said defendant C.

A. Hudson, all of the production of the well upon

said premises known as well number 2, and all of

the oil, gas and other substances to be produced

therefrom to the extent of such amount of said oil,

gas and other substances produced from said

well as would, when sold by the said Hudson, be

sufficient to reimburse the said Hudson for all of

said unpaid indebtedness, and to further reim-

burse the said Hudson the additional sum of two

($2.00) dollars for every one ($1.00) dollar of such

amount as the said Hudson might thereafter be

required to expend in the operation of said well.

The Court further finds that the said convey-

ance of April 19th, 1924, was made in good faith^

and without any intention to hinder, delay or de-

fraud any of the plaintiffs or any other person,

and that the same was made for a valuable, ade-

quate and sufficient consideration.

That immediately upon the execution of said

conveyance of [123] April 19th, 1924, the said

C. A. Hudson took and remained in the possession

of the said well and placed the same upon produc-

tion and expended in said operations a sum in ex-

cess of the sum of twenty-five thousand ($25,000)

dollars, and that the total amount of proceeds

which the said Hudson has received from the sale

of oil produced from said premises exclusive of
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the payment of royalties to the land owners, to

wit: One John S. Baker and Julia M. Baker, his

wife, does not exceed the sum of eleven thousand

($11,000) dollars. That all of said expenditures

incurred subsequent to April 19th, 1924, as afore-

said, were made and incurred by the said C. A.

Hudson in good faith, and in reliance upon said

conveyance. That no part of the said amounts

loaned and advanced to said copartnership by the

said C. A. Hudson prior to April 19th, 1924, or

the sums expended by him in the operation of said

leased premises subsequent thereto has been paid,

except such amount as the said Hudson has re-

ceived from the sale of oil therefrom, as aforesaid.

That ever since the said 19th day of April, 1924,

the said C. A. Hudson has been and now is the

owner of all the production of said well number 2

upon said leased premises, to the extent of such

amount of production (including all oil, gas and

other substances produced from said well) as,

when sold by the said Hudson, will realize a suffi-

cient sum to reimburse said Hudson in full for all

of said antecedent and unpaid indebtedness, and

further to reimburse the said Hudson in the ration

of two ($2.00) dollars to one ($1.00) dollar of all

sums expended by him in the operation of said

well subsequent to April 19th, 1924, after apply-

ing thereon the proceeds heretofore received b}^

the said Hudson from said well.

XX.
That on the 19th day of April, 1924, and as a

part and parcel of the transaction last hereinbe-
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fore-mentioned, the said Howland & Hopkins, for

a good and valuable consideration, sold, assigned,

transferred, set over and delivered to the said C.

A. Hudson, all of the personal property situated

upon said leased premises consisting of tubing,

rods, tanks, tools, rigs, boilers, engines, all drill-

ing equipment, casing in the ground or above

ground, racks, lumber and equipment on said

lease, as well as all other personal property of

every kind and nature situated thereon. That

[124] ever since said time the said C. A. Hudson

has been and now is the owner and holder thereof.

XXI.
That some time during the month of August^

1924, the said Howland and the said Hopkins dis-

solved partnership, and the said Howland assigned,

transferred and set over unto the said Hopkins,

all of the right, title and interest of the said How-
land in and to the said partnership and all of the

assets and property of every kind and nature,

owned and possessed by said partnership includ-

ing the oil lease covering said leased premises, but

excluding all of the rights and property thereto-

fore conveyed by said partnership to the said C. A.

Hudson as aforesaid, and on the 1st day of Octo-

ber, 1924, the said G. A. Hopkins was the sole

owner of all of said partnership property and as-

sets (exclusive of the property and rights thereto-

fore conveyed by said partnership to the said Hud-

son), and including the said oil lease.

That on the 1st day of October, 1924, the said

G. A. Hopkins and M. H. Hopkins, his wife, sold,
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assigned, transferred and set over unto the said

Hudson all of their right, title and interest in and

to all oil, gas and other hydrocarbon substances

which might thereafter be produced upon all of

the real property covered by said oil lease, and

that said transfer and assignment of October 1st,

1924, was intended by the said G. A. Hopkins, M.

H. Hopkins and the said C. A. Hudson to be sup-

plemental and additional to the conveyance of

April 19th, 1924, above mentioned, and upon the

same terms and conditions, namely that the said

C. A. Hudson should thereupon become the owner

of all of the oil, gas and other hydrocarbon sub-

stances which might thereafter be produced upon

said leased premises to such amount as would,

when sold by the said C. A. Hudson, realize a suffi-

cient sum to reimburse the said C. A. Hudson for

all sums loaned and advanced by the said C. A.

Hudson to the said partnership of Howland &
Hopkins prior to April 19th, 1924, and [125] in

addition thereto, to reimburse and pay to the said

C. A. Hudson two ($2.00) dollars for one ($1.00)

dollar of all sums expended by the said C. A. Hud-

son in the operation of said leased premises sub-

sequent to April 19th, 1924.

XXII.

That on the 20th day of October, 1924, the said

G. A. Hopkins and M. H. Hopkins, his wife, in

order to effectuate and confirm the rights intended

to be conveyed to the said C. A. Hudson by the

said assignment and transfer of October 1st, 1924,

and upon the same considerations, sold, assigned,
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transferred, set over and conveyed unto tlie said

C. A. Hudson, the right to operate all of the prem-

ises covered by said oil lease, and the right to hold

possession thereof and produce the oil, gas and

other hydrocarbon substances therefrom as pro-

vided in said lease. That said assignment and

transfer of October 20th, 1924, was made and ex-

ecuted by the said G. A. Hopkins and M. H. Hop-

kins as supplemental to the said assignment and

transfer of October 1st, 1924, and was intended to

be construed as a part and parcel thereof.

XXIII.

That ever since the 1st day of October, 1924, the

defendant C. A. Hudson has been and now is the

owner of all of the oil, gas and other hydrocarbon

substances to be produced or which may be pro-

duced from said leased premises to the extent of

such sum as, when sold by the said C. A. Hudson,

will realize a sufficient sum to reimburse the said

0. A. Hudson, for all sums loaned and advanced to

said Howland & Hopkins prior to April 19th, 1924,

as aforesaid, and to further reimburse and pay

to said C. A. Hudson two ($2.00) dollars for one

($1.00) dollar of all sums expended and to be ex-

pended by the said Hudson in the operation of

said leased premises; that ever since the 1st day

of October, 1924, the said C. A. Hudson has been

and now is the owner of a leave, license and right

to operate and hold possession of said leased prem-

ises and to produce and extract all oil, gas and hy-

drocarbon substances therefrom, as aforesaid, and

that ever since said time he has been (except while
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[126] excluded therefrom by the plaintiffs as

hereinafter found) and now is in the possession

thereof.

XXIV.
The Court further finds that at the time of, and

in and by the execution of the agreement of No-

vember 8th, 1922, by the plaintiffs to the said How-
land and the said Hopkins, the said plaintiffs, and

each of them, intended to and did thereby (in ad-

dition to the lease and modification agreement

hereinbefore mentioned) sell, assign, transfer and

set over unto the said Hopkins and the said How-
land, all the right, title and interest of the said

plaintiffs, and any of them, in and to all the oil,

gas and other hydrocarbon substances to be there-

after produced from said leased premises, and

that it was not intended by any of the parties to

said agreement of November 8th, 1922, that the

plaintiffs, or any of them, should retain or be given

or vested with any right, title or interest in or to

any of the oil, gas or hydrocarbon substances to

be thereafter produced upon said leased premises

or any part thereof; and the Court further finds

that none of the plaintiffs own any interest what-

ever, either legal or equitable, in the said leased

premises or in said lease, or in any oil, gas or

other minerals or substances which may be pro-

duced or taken therefrom.

XXV.
The Court further finds that on the 2d day of

February, 1925, the defendant and cross-complain-

ant was in the lawful and peaceful possession of
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the leased premises hereinabove mentioned, and

that on said 2d day of February, 1925, there was

stored in tanks located and situated upon said leased

premises, an amount in excess of three thousand

five hundred seven and 13/100 (3,507.13) net bar-

rels of oil; that all of said oil belonged to and was

the absolute property of the said C. A. Hudson.

That on the said 2d day of February, 1925, at the

hour of eleven-thirty (11:30) P. M. of said day,

the plaintiffs and cross-defendants herein wilfully

entered and trespassed upon the said leased prem-

ises without the [127] consent and against the

will of the said C. A. Hudson, and without any

permission or right whatsoever, and evicted and

expelled from said preinises certain employees of

the said C. A. Hudson, who were then in the peace-

ful and lawful possession thereof as such em-

ployees; that said plaintiffs and cross-defendants

thereafter and until the 14th day of February,

1925, continued to wilfully remain and trespass

upon said leased premises and to prevent the said

C. A. Hudson, his agents, servants and employees

from entering thereon or occupying or operating

the same, and during said period of time said

plaintiffs and cross-defendants operated the ma-

chinery and equipment upon said leased premises,

all of which belonged to and was and is the prop-

erty of the defendant and cross-complainant C. A.

Hudson, and pumped oil from the well upon said

premises, and wilfully took, carried away, appro-

priated and converted to their own use three thou-

sand five hundred seven and 13/100 (3,507.13) net
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barrels of said oil, all of which was the property

of the said C. A. Hudson, and thereafter refused

to redeliver to the said C. A. Hudson any part or

portion of said oil so taken and carried away by

them. The Court further finds that said oil so

taken and converted by the plaintiffs and cross-

defendants, was of the resonable market value of

six thousand six hundred forty-one and 20/100

($6,641.20) dollars, and that the defendant and

cross-complainant C. A. Hudson has suffered and

sustained damages as a result of said appropria-

tion and conversion of said oil, in the sum of six

thousand six hundred forty-one and 20/100 ($6,-

641.20) Dollars, no part of which has been paid.

XXVI.
That each and all of the allegations contained in

paragraph II, page 4, of the plaintiffs' and cross-

defendants' answer to the cross-complaint of the

defendant and cross-complainant C. A. Hudson,,

are untrue. [128]

XXVII.
As to the allegations contained in paragraph

III, pages 4 and 5 of the answer of the plaintiffs

and cross-defendants to the cross-complaint of the

defendant and cross-complainant C. A. Hudson,

the Court further finds that it is not true that the

defendant G. A. Hopkins, subsequent to August

22d, 1924, or at any other time, set aside twenty

per cent royalty, or any royalty, or any oil whatso-

ever produced from said lease ; that it is not true

that the said G. A. Hopkins left the cross-complain-

ant C. A. Hudson in charge of the leased premises.
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or any part thereof, as agent of the said G. A. Hop-

kins, or as agent at all ; that it is not true that prior

to the departure of the said G. A. Hopkins from the

State of California or at any time whatsoever, or

at all, he and the cross-complainant C. A. Hudson
entered into a conspiracy to defraud the cross-de-

fendants or any of them, or to defraud any person

whomsoever, or entered into any conspiracy what-

soever. That it is not true that the said C. A.

Hudson purported to purchase from the defend-

ant G. A. Hopkins, without consideration or with-

out any actual transfer of title, the total or any

portion of the production of the oil from said leased

premises, or any part thereof ; that it is not true that

the defendant G. A. Hopkins left the State of Cali-

fornia for the purpose of avoiding service of pro-

cess; that it is not true that the defendant G. A.

Hopkins has ever since remained out of the State of

California; that it is not true that when in the

State of California the defendant G. A. Hopkins

has, with the connivance of the cross-complainant

C. A. Hudson, avoided service of process; that it

is not true that twenty per cent or any portion

whatsoever of the oil produced upon said prem-

ises from August 22d, 1924, to and including Jan-

uary, 1925, or during any other period of time,

was or is the property of the cross-defendants or

any of them; that it is not true that any part of

the said oil produced upon said premises has ever

been stored by the defendant and cross-complain-

ant C. A. Hudson as agent for the [129] de-

fendant G. A. Hopkins, or as agent at all; that it
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is not true that at all times since August 22d, 1924,

to February 3d, 1925, or at any time whatsoever

or at all, the defendant G. A. Hopkins, through

his agent, or through any agent, or through the

CTOss-complainant C. A. Hudson, has refused to

deliver, or has refused to permit the cross-defend-

ants or any of them, to take any oil whatsoever,

and that it is not true that the plaintiffs and cross-

defendants, or any of them, have or own any oil

whatsoever produced or to be produced from said

leased premises; that it is not true that any of the

oil taken and converted by the plaintiffs and cross-

defendants from said leased premises belonged to

or was or is the property of said plaintiffs and

cross-defendants, or any of them, but on the con-

trary that all of said oil so taken by them was the

absolute property of the defendant and cross-com-

plainant C. A. Hudson.

CONCLUSIONS OF LAW.
As Conclusions of Law from the foregoing facts,

the Court finds and decides:

I.

That the plaintiffs are not, nor are any of them,

entitled to any relief demanded and prayed for in

said complaint, or any relief whatsoever; that each

and every item of relief prayed for therein should

be denied.

IT.

That the defendant and cross-complainant C. A.

Hudson is entitled to remain in the possession of

said leased premises, and is entitled to take, hold,
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sell and dispose of, as his absolute property, all of

the oil, gas, or other hydrocarbon substances which

may be produced from said leased premises, to the

extent of such amount as will, when sold and dis-

posed of by the said C. A. Hudson, realize a suffi-

cient sum to repay the said C. A. Hudson all loans

and advances made by the said C. A. Hudson to

the said partnership of [130] Howland & Hop-

kins prior to April 19th, 1924; and further to re-

imburse and repay to the said C. A. Hudson two

($2.00) dollars for every one ($1.00) dollar of ex-

penditures incurred or to be incurred by the said

C. A. Hudson in the operation of said leased prem-

ises subsequent to April 19th, 1924; that in addi-

tion the said C A. Hudson is entitled to the bene-

ficial use and possession of all of the personal

property located and situated upon said leased

premises, including all tubing, rods, tanks, tools,

rigs, boilers, engines, all drilling equipment, casing

in the ground or above ground, racks, lumber and

equipment situated thereon.

III.

That the said C. A. Hudson is entitled to have

and recover of and from the plaintiffs herein, and

each of them, the sum of six thousand six hundred

forty-one and 20/100 ($6,641.20) dollars together

with his necessary court costs and expenses herein

incurred.

IV.

That the defendant Joseph O. Morris neither

has nor claims to have any right, title or interest

in or to said leased premises, or any part thereof,
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or in or to any of the oil, gas or other hydrocar-

bon substances produced or to be produced there-

from, and that the said defendant Joseph 0. Mor-

ris is entitled to have and recover of and from the

plaintiffs and each of them, his necessary court

costs and expenses incurred herein.

Let Judgment be entered in accordance with the

foregoing.

Dated this 8th day of September, 1925

GEORGE H. CABANISS,
Judge of the Superior Court.

G.H.C., Judge.

0. K.—A. C. T.

[Endorsed]: Filed Sep. 8, 1925. L. E. Lamp-

ton, County Clerk. By A. C. Toliver, Deputy.

[131]
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Exhibit attached to affidavit of C. A. Hudson in

opposition to Plaintiffs' application for ap-

pointment of Eeceiver (2076-J).

EXHIBIT ''E."

In the Superior Court of the State of California,

in and for the County of Los Angeles.

No. 164,306.

C. H. McWILLIAMS, EDA I. McWILLIAMS,
AETHUR a GAGE, MARIE GAGE, A. J.

JARMUTH, H. P. GATES, IRENE L.

GATES, EWELL D. MGGRE, HARRIET
MOGRE, J. H. FARRAHER and EVA A.

FARRAHER,
Plaintiffs,

vs.

G. A. HGPKINS, C. A. HUDSGN, JGSEPH O.

MGRRIS, JGHN DGE and RICHARD
RGE,

Defendants.

JUDGMENT.

This cause was called regularly for trial in the

above-entitled Court, in Department 28 thereof, on

the 8th day of July, 1925, at the hour of 10 o'clock

A. M. of said day, Moore and Farraher appearing

as attorneys for the plaintiffs, and Ticknor, Car-

ter & Webster appearing as attorneys for the de-

fendants C. A. Hudson and Joseph G. Morris.

Thereupon said cause was regularly transferred
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to Department 29 of said Court, Honorable George

H. Cabaniss, Judge, sitting without a jury. It

thereupon appeared that the defendant G. A, Hop-

kins had not been served with process in this

cause, and that he had not appeared herein either

in person or by attorney, and said cause was there-

upon ordered by the Court to be dismissed as

against the said G. A. Hopkins. Thereupon wit-

nesses were sworn and examined and evidence,

both oral and documentary, was offered and re-

ceived by and on behalf of the remaining respec-

tive parties in said cause, and the Court having

heard all of the evidence and proofs of the respec-

tive parties hereto, both oral and documentary,

and having considered the same together with all

of the records, papers and files therein, and said

cause having been [132] submitted to the Court

for its decision on the 16th day of July, 1925, af-

ter the same had been fully argued by the respec-

tive attorneys for said parties, and the Court be-

ing fully advised in the premises, and Findings of

Fact and Conclusions of Law in writing having

been duly rendered by the Court and being now

on file in this cause, wherein and whereby it is or-

dered that judgment be entered in accordance

therewith.

WHEREFORE, by reason of the law and the

findings and decision aforesaid, it is hereby OR-

DERED, ADJUDGED and DECREED as fol-

lows, to wit:

1. That the plaintiffs, and each of them, take

nothing by their said action; that each and every
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item of relief prayed for in said complaint be de-

nied.

2. That the defendant and cross-complainant,

C. A. Hudson, have and recover of and from the

plaintiffs, and each of them, the sum of Six Thou-

sand Six Hundred Forty-one and 20/100 ($6,-

641.20 Dollars, together with interest thereon from

the 14th day of February, 1925, at the rate of seven

per cent per annum.

3. That the defendants C. A. Hudson and Joseph

O. Morris have and recover of and from the plain-

tiffs, and each of them, their court costs and neces-

sary disbursements herein incurred, and that the

same shall be taxed herein at the sum of $358.80.

Dated this 8th day of September, 1925.

aEORGE H. CABANISS,
Judge of the Superior Court.

G. H. C, Judge.

O.K.—A. C. T.

[Endorsed] : Filed Sep. 8, 1925. L. E. Lampton,

County Clerk. By A. C. Toliver, Deputy. Dock-

eted Sep. 11, 1925. Entered Sep. 11, 1925, Book 595,

page 336. By L. Reed, Deputy. [133]
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EXHIBIT ATTACHED TO AFFIDAVIT OF
C. A. HUDSON IN OPPOSITION TO
PLAINTIFFS' APPLICATION FOR AP-
POINTMENT OF A RECEIVER IN 2076-J.

In the Superior Court of the State of California

in and for the County of Los Angeles.

No. 164,306.

C. H. McWILLIAMS, EDA L McWILLIAMS,
ARTHUR G. GAGE, MARIE GAGE, A. J.

JARMUTH, H. P. GATES, IRENE L.

GATES, EWELL D. MOORE, HARRIET
MOORE, J. H. FARRAHER and EVA A.

FARRAHER,
Plaintiffs,

vs.

G. A. HOPKINS, C. A. HUDSON, JOSEPH O.

MORRIS, JOHN DOE and RICHARD
ROE,

Defendants.

AFFIDAVIT AND APPLICATION FOR RE-
STRAINING ORDER.

State of California,

County of Los Angeles,—ss.

Arthur G. Gage, being first duly sworn, deposes

and says

:

I am one of the plaintiffs in the above-entitled ac-

tion; the complaint in said action was duly filed

with the Clerk of this court on the 3rd day of March,
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1925, and summons thereon issued; that said action

is brought for the purpose of permanently enjoining

defendants herein from selling or disposing of

plaintiffs' twenty per cent of the oil produced and

saved on a certain lease at Santa Fe Springs, Los

Angeles County, California, as described in said

complaint, and for the further purpose of perma-

nently enjoining defendants from interfering with

plaintiffs going on said property and removing their

share of said oil

;

That defendants are now and for a long time past

have been operating the well on said lease and tak-

ing and selling all oil therefrom including the

twenty per cent thereof belonging to plaintiffs, up

to the 2nd day of February, 1925, as set out in said

complaint

;

That defendant, G. A. Hopkins, is the sole lessee

under said lease, but to the best information and

belief of affiant, said G. A, Hopkins left the State

of California and the jurisdiction of this court on

or about the month of August, 1924, and went to the

[134] City of New York, State of New York, and

has not since returned to the State of California;

that said defendant, G. A. Hopkins, left in charge

of said lease and the operations of the well thereon

as his agent and representative, defendants C. A.

Hudson and Joseph O. Morris, and that the said

Hudson and the said Morris ever since have con-

tinued to pump and operate the oil well on said

lease as the representatives of the said defendant,

G. A. Hopkins, taking therefrom and selling the oil

including that belonging to plaintiffs, and refusing
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to give an accounting or any other information to

plaintiffs or to pay plaintiffs the money due them

from the sale of said twent}^ per cent of all oil from

said lease belonging to plaintiffs, from January

1, 1924, to February 2, 19'25, in the amounts set out

in said complaint; that the said G. A. Hudson and

Joseph O. Morris are in sold charge and control of

the oil well operating on said lease and are pumping

and taking all the oil therefrom, including the

twenty per cent belonging to plaintiffs, and haA^e

refused to give any information as to the amount

of oil taken therefrom and sold, or to whom said

oil has been sold, or to make an accounting whatso-

ever to plaintiffs; that on February 2, 1925, plain-

tiff's took possession of said lease and sold there-

from the oil stored thereon and recovered their

twenty per cent of the oil produced upon said prop-

erty from the 22nd day of August, 1924, to the

14th day of February, 1925, excepting 369.18 bar-

rels; that on said 14th day of February, 1925, de-

fendants recover possession of said lease by force

and ever since have held same and are operating the

oil well thereon and refuse to deliver to plaintiffs

their twenty per cent of the oil produced therefrom,

or to permit plaintiffs to go upon said lease for the

purpose of taking the said twenty per cent belonging

to them.

Plaintiffs have made frequent demands upon de-

fendant G. A. Hopkins and upon defendants C. A.

Hudson and Joseph C. Morris [135] as the agents

and representatives of said G. A. Hopkins, to deliver

the said twenty per cent belonging to plaintiffs.
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and although plaintiffs are informed and believe

that the said twenty per cent of the oil from said

lease is being set aside, upon the written order of

plaintiffs, by the said defendants, for the use and

benefit of plaintiffs, no part of said oil or the pro-

ceeds thereof since the 14th day of February, 1925,

has been delivered or paid to plaintiffs.

WHEREFORE, affiant, as one of the plaintiffs

in the above-entitled action, and on behalf of all of

said plaintiffs, prays for an order of this court

directed to the said G. A. Hopkins, C. A. Hudson

and Joseph O. Morris, to show cause why they

should not be permanently enjoined from taking or

selling- the said twenty per cent of oil taken from

said lease belonging to plaintiffs, and from interfer-

ing with plaintiifs going on said property and re-

moving their twenty per cent of said oil; and fur-

ther that said defendants be ordered to set aside

the twenty per cent of said oil from said lease for

the use and benefit of plaintiffs, and to render an

accounting to plaintiffs as prayed for in the com-

plaint on file herein.

ARTHUR G. GAGE.

Subscribed and sworn to before me this 3rd day

of March, 1925.

[Seal] FRANCES STOEKER,
Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Filed Mar. 5, 1925. L. E. Lampton,

County Clerk. By R. F. Gragg, Deputy. [136]
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No. 164,306.

State of California,

-County of Los Angeles,—ss.

I, L. E. Lampton, County Clerk and ex-officio

Clerk of the Superior Court, do hereby certify

the foregoing to be a full, true and correct copy

of the original Complaint, Answer of C. A. Hud-

son and Joseph O. Morris, Cross-Complaint, Find-

ings of Fact and Conclusions of Law, Judgment

and Affidavit and Application for Restraining Or«

der—C. H. McWilliams et al. vs. G. A. Hopkins et

al. on file in my office, and that I have carefully

compared the same with the original.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of the Superior Court

this 24th day of September, 1925.

[Seal]

L. E. LAMPTON,
County Clerk.

By D. M. FORBES,
Deputy Clerk. [137]
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Exhibit attached to affidavit of C. A. Hudson in

opposition to Plaintiffs' application for ap-

pointment of a Receiver in 2076-J.

EXHIBIT "E."

In the Superior Court of the State of California in

and for the County of Los Angeles.

No. 164,306.

C. H. McWILLIAMS, EDA I. McWILLIAMS,
ARTHUR G. GAGE, MARIE GAGE, A. J.

JARMUTH, EWELL D. MOORE, HAR-
RRIET MOORE, H. P. GATES, IRENE L.

GATES, JAMES FARRAHER and EVA
A. FARRAHER,

Plaintiffs,

vs.

G. A. HOPKINS, C. A. HUDSON, JOSEPH O.

MORRIS, JOHN DOE and RICHARD
ROE,

Defendants.

C. A. HUDSON,
Defendant and Cross-complainant,

vs.

C. H. McWILLIAMS, EDA I. McWILLIAMS,
ARTHUR G. GAGE, MARIE GAGE, A. J.

JARMUTH, EWELL D. MOORE, HAR-
RIET MOORE, H. P. GATES, IRENE L.

GATES, JAMES FARRAHER and EVA
A. FARRAHER,

Plaintitffs and Cross-defendants.
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ANSWER TO CROSS-COMPLAINT.

Come now plaintiffs and cross-defendants above

named, and answering the cross-complaint of de-

fendant and cross-complainant deny and allege as

follows

:

I.

Answering paragraph I of said cross-complaint,

deny that ever since the 19th day of April, 1924,

or any other date, cross-complainant„ has been and/

or now is the owner of all production and/or of all

the oil produced from said well referred to in said

complaint, and/or said leased premises. On in-

formation and belief deny that ever since the 19th

day of April, 1924, or any other date, cross-com-

plainant has been and/or now is the owner of any

part of the production or of any part of the oil

produced from said oil well and/or from said leased

premises; deny that ever since said 19th day of

April, 1924, or any other date, [138] cross-com-

plainant has been and/or now is the owner of leave

and/or license from the owner of said leasehold

estate under said lease to enter upon, occupy and/

or operate said premises and/or said oil well,

subject only to the royalties reserved in favor of

the lessor named in said lease, or at all, but in

this connection allege that if cross-complainant

has leave and/or license to enter upon, occupy

and operate said premises, he has such right only

as the agent of the defendant G. A. Hopkins and
under the authority of the agreement entered into

between said G. A. Hopkins and cross-defendants,
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a copy of which said agreement is attached to the

complaint of plaintiffs in the above-entitled action

and marked Exhibit "A," deny that on or about

the 2nd day of February, 1924, there was stored

in tanks and/or stored upon said lease in excess

of 3551.38 barrels of oil ; deny that there was in ex-

cess of 3571 barrels of oil so located and so situated

;

deny that all of any of said oil in said tanks be-

longed to and/or was the absolute property of the

cross-complainant; and in this connection allege

that all of said oil so stored was the absolute prop-

erty of plaintiffs and cross-defendants, except such

portion thereof as belonged to John S. Baker and

Julia M. Baker, his wife, as land owners royalty

under the said lease, a copy of which is attached to

the complaint of plaintiffs in the above-entitled ac-

tion and marked Exhibit "B."

Deny that on or about the 2nd day of February,

1924, plaintiffs and cross-defendants, or any of

them, unlawfully and maliciously and/or by use

of force and/or threats and/or oppression and/or

without the consent and against the will of cross-

complainants and/or without any permission and/

or right whatsoever, entered upon said leased

premises and/or evicted and/or expelled from said

premises certain or any employees of the cross-

complainant who were then in peaceable and law-

ful possession as such employees; admit that cross-

defendants continued in possession of said premises

for [139] approximately two weeks, but deny
that said possession was retained by the use of force

^nd/or threats and/or oppression; deny that cross-
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defendants, or any of them were removed from said

premises by peace officers of the County of Los

Angeles, or any other political subdivision; admit

that during said period cross-defendants operated

said machinery and equipment and pumped oil from

said well; deny that cross-defendants, or any of

them, unlawfully and/or fraudulently and/or

wrongfully took, and/or carried away and/or ap-

propriated to their own use 3551.38 barrels, or any

other number of barrels of said oil, the property

of cross-complainant ; deny that ever since said time

plaintiffs and cross-defendants, or any of them, have

refused to deliver to cross-complainant any part or

portion of said oil so taken and/or carried away,

but admit that cross-defendants have no intention to

deliver said oil to cross-complainant; deny that

cross-complainant has suft'ered and/or sustained

damages as the result of said alleged unlawful acts

in the sum of $10,000.00, or any other sum, and deny

that cross-defendants, or any of them, have been

guilty of any unlawful acts.

Cross-defendants and each of them deny that any

acts alleged in said cross-complaint as having been

done by cross-defendants were committed by cross-

defendants, or any of them, maliciously and/or

with the express purpose and/or design of injuring

the cross-complainant and/or depriving him of his

property and/or the lawful possession and/or en-

joyment thereof.

Deny that the sum of $10,000, or any other sum,

is a reasonable sum to be awarded cross-complainant

as exemplary damages.
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AND IN CONNECTION WITH THE MAT-
TER CONTAINED IN THE DENIALS AND
ADMISSIONS HEREINBEFORE SET OUT,
AND BY WAY OF AFFIRMATIVE DEFENSE,
CROSS-DEFENDANTS AND EACH OF THEM
ALLEGE AS FOLLOWS THAT :

I.

Defendant G. A. Hopkins, by virtue of an agree-

ment in [140] writing, a copy of which is at-

tached to the complaint on file in this action and

marked Exhibit "A," and by reference made a part

of this answer to cross-complaint, on or about No-

vember 8th, 1922, defendant G. A. Hopkins went

into possession of said real property to carry out

the terms and conditions of said contract.

II.

Prior to the production of any oil upon said

premises defendant G. A. Hopkins and cross-de-

fendants and cross-defendants' assignors entered

into an oral agreement that cross-defendants and

defendant G. A. Hopkins would sell their oil at one

and the same time to the same buyer and that each

should receive payment for his share of the oil

direct from said buyer. Thereafter defendant G.

A. Hopkins entered into an agreement to sell all

oil produced from said property to the Rio Grande

Oil Company, a corporation, but failed to provide

for payment direct to cross-defendants for their

share of said oil so produced. Thereafter, up to

and including the month of July, 1924, defendant

G. A. Hopkins produced and sold from said prem-
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ises 4609.72 barrels of oil for which he received

$6449.35, of which $1289.87 was the property of

cross-defendants. Though demand was frequently

made therefor, defendant G. A. Hopkins at all times

failed and refused to pay cross-defendants any part

of said sum of $1289.87 except the sum of $259.19.

III.

On or about August 22, 1924, cross-defendants

served upon defendant G. A. Hopkins a notice in

writing demanding that he set aside the twenty per

cent royalty of cross-defendants and deliver it to

cross-defendants in kind. Thereafter said defend-

ant did so set aside cross-defendants' twenty per

cent royalty. Shortly afterwards defendant G. A.

Hopkins left the State of California and left cross-

complainant in charge of the said leased premises

as his agent. On information and belief, that prior

to the departure [141] of defendant G. A. Hop-

kins from the State of California, he and cross-

complainant entered into a conspiracy to defraud

cross-defendants in the following manner:

Cross-complainant, the father in law of defendant

G. A. Hopkins, purported to purchase from said

defendant G. A. Hopkins, without any considera-

tion therefor, or without any actual transfer of title,

the total production of oil from said premises, in-

cluding the twenty per cent royalty of cross-de-

fendants, and defendant G. A. Hopkins left the

State for the purpose of avoiding service of process,

and defendant G. A. Hopkins has ever since either

remained out of the State of California, or when
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in the state has, with the connivance of cross-com-

plainant, avoided service of process.

From August 22, 1924, to and including January,

1925, there was produced upon said premises 12,-

371.93 barrels of oil, twenty per cent of which was

the property of cross-defendants, and which was

stored by cross-complainant as agent for defendant

G. A. Hopkins on said premises and which was on

said premises on February 3, 1925. At all times

since August 22, 1924, to said February 3, 1925, de-

fendant O. A. Hopkins, through his agent, cross-

complainant herein, refused to either deliver to or

permit cross-defendants to take their said oil.

On February 3, 1925, after repeated efforts to

procure their twenty per cent of the oil produced

between August 22, 1924, and February 3, 1925,

cross-defendants went on to said premises, continued

thereon for approximately two weeks, operated the

well on said premises, and recovered from said

premises and sold their twenty per cent of the oil

produced on said premises from August 22, 1924, to

February 3, 1925, and their twenty per cent of the

oil produced on said premises during their occu-

pancy thereof, save and except the sum of 369.18

barrels.

WHEREFORE, cross-defendants pray that

cross-complainant [142] take nothing by this ac-

tion and that they may recover their costs incurred

herein, and such other relief as the Court may deem

just and equitable in the premises.

MOORE & FARRAHER,
Attorneys for Plaintiffs and Cross-defendants.
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State of California,

•County of Los Angeles,—ss.

James Farraher, being first duly sworn, deposes

and says:

That lie is one of the plaintiffs and cross-defend-

ants in the above-entitled matter; that he has read

the foregoing Answer to Cross-complaint, knows

the contents thereof, and the same is true of his own

knowledge, except as to matters therein stated on

information or belief, and as to those matters that

he believes it to be true.

JAMES FARRAHER.

Subscribed and sworn to before me this 12th day

of May, 1925.

[Seal] FRANCES STOEKER,
Notary Public in and for the County of Los Angeles,

State of California. [143]

Receipt of copy of the within affidavit and ex-

hibits this 13th day of November, 1925.

MOORE & FARRAHER,
Attorneys for Plaintiffs.

[Endorsed] : Filed Nov. 13, 1925. [144]
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[Title of Court and Cause.]

SUPPLEMENTAL AFFIDAVIT OF DEFEND-
ANT C. A. HUDSON IN OPPOSITION TO
PLAINTIFFS' APPLICATION FOR RE-

CEIVER.

State of California,

County of Los Angeles,—ss.

C. A. Hudson, being first duly sworn, on oath, de-

poses and says;

That he is one of the defendants above named;

that on the 6th day of November, 1925, the above-

named plaintiffs, together with one Fannie V. Gage

and one Ruth B. Sexton, commenced a suit in equity

in ^he United States District Court, for the South-

ern District of California, Southern Division, Num-
bered "J-73-H—Eq." against the defendant Gr. A.

Hopkins, the defendant C. A. Hudson and the Syn-

dicate Company, a corporation. That a copy of the

petition in said equity suit filed by the said plaintiffs

is hereto attached marked Exhibit "A" and made

a part hereof. That the said plaintiffs, together

with the said Fannie V. Gage and Ruth B. Sexton,

have caused affiant to be served with a subpoena is-

sued by said District Court in said equity suit, and

also have caused to be served upon said affiant an

order to show cause issued by said District Court

requiring the said G. A. Hopkins, this affiant and

said Syndicate Company, a corporation, to [145]

appear and show cause on the 30th day of November,

1925, in the courtroorn of the said court, before Hon-
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orable E. J. Henning, Judge, at the Federal Build-

ing, at the city of Los Angeles, State of California^

why a receiver should not be appointed to take

charge of and operate the oil-well referred to there-

in, and which is the same oil-well involved in this

cause.

That there is attached to the petition filed in said

equity suit, a copy of the oil lease designated as Ex-

hibit "A," which is the same oil lease a copy of

which is attached to the original complaint in this

cause also designated as Exhibit "A,"; a copy of the

agreement modifying the terms of said lease desig-

nated as Exhibit "B" which is the same as the copy

of said agreement attached to the complaint in this

cause and marked as Exhibit "B"; a copy of the

agreement of November 8th, 1922, designated as

Exhibit " C " which is the same as the copy of agree-

ment attached to the original complaint in this cause

and marked Exhibit "C"; a copy of the document

dated April 19th, 1924, executed by Howland and

Hopkins, to C. A. Hudson, designated as Exhibit

"D" which is the same document as is attached as

Exhibit ''D" to the amended complaint in this

cause; a copy of the document dated October Ist^

1924, executed by G. A. Hopkins and M. H. Hop-

kins to C. A. Hudson designated as Exhibit "E"
which is the same as the copy of said document

marked Exhibit "E" and attached to the amended

complaint in this cause, and a copy of the document

dated October 20th, 1924, executed by Gr. A. Hop-

kins and M. H. Hopkins to C. A. Hudson desig-

nated as Exhibit "F " which is the same as the copy
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of the document marked Exhibit "F" and attached

to said amended complaint in this cause.

That in and by said petition in equity, the said

plaintiffs are now seeking to have the contract of

November 8th, 1922, referred to in said suit and in

the original complaint on file herein as Exhibit "C"
rescinded and cancelled; that said contract of No-

vember 8th, 1922, is the same document upon which

the plaintiffs [146] in this action predicate all

of their claims in and to the oil production of the

property referred to in this action, and whereas

in this court these plaintiffs are seeking to have the

Court render a declaratory judgment declaring the

nature and extent of their rights in and to said

production arising out of said contract, they are

simultaneously, in said equity suit, seeking to have

said contract rescinded and cancelled and all rights

evidenced thereby terminated; that in and by said

equity suit said plaintiffs are further asking for an

accounting and for a receiver to operate said prop-

erty and are seeking thereby to recover a judgment

awarding to them affirmative and substantive re-

lief with respect to said property and the whole

thereof, and with respect to all of the rights and

claims made by the plaintiffs in this action con-

cerning the same and arising out of the hereinabove

referred to documents and all of them, and this af-

fiant av^rs upon information and belief that by the

bringing of said equity suit praying for the relief

above mentioned, these plaintiffs have caused the

proceeding in this action to become a mere pro-

ceeding concerning a moot question and to obtain
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a merely advisory opinion of the Court upon the

same identical issues which are presented in said

suit in equity and with respect to which in said suit,

the same evidence will be presented as will be pre-

sented herein.

That there is also attached hereto as Exhibit "B"
a copy of the order to show cause and temporary

restraining order issued by the Court in said equity

suit wherein and whereby the defendants therein

are forbidden from selling or disposing of any of

the oil produced upon said premises unless the pro-

ceeds thereof are paid to the Clerk of this court.

Dated this 23d day of November, 1925.

C. A. HUDSON.

Subscribed and sworn to before me this 23d day

of November, 1925.

[Seal] VERNE F. STRATTON,
Notary Public in and for the Said County and

State. [147]
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EXHIBIT ''A."

In the United States District Court, Southern

District of California, Southern Division.

C. H. McWILLIAMS and EDA I. McWILLIAMS,
His Wife; ARTHUR G. GAGE and MARIE
GAGE, His Wife; FANNIE V. GAGE,
RUTH B. SEXTON, EWELL D. MOORE
and HARRIET MOORE, His Wife; H. P.

GATES and IRENE L. GATES, His Wife;

JAMES H. FARRAHER and EVA A. FAR-
RAHER, His Wife; and PETROLEUM
ROYALTIES & DEVELOPMENT COM-
PANY, a Corporation,

Plaintiffs,

vs.

G. A. HOPKINS, C. A. HUDSON and SYNDI-
CATE COMPANY, a Corporation,

Defendants.

PETITION.

Come now the plaintiffs, and for cause of action

against the defendants, allege

:

I.

That the plaintiff Petroleum Royalties & Develop-

ment Company is a corporation organized and ex-

isting under and by virtue of the laws of the State

of California, with its principal place of business at

Los Angeles, California, and that all of the remain-

ing plaintiffs are citizens of the State of California

and residents of the County of Los Angeles.
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II.

That the defendants G. A. Hopkins and C. A. Hud-

son and each of them are citizens and residents of

the State of New York; and that the Syndicate

Company is a corporation organized and existing

under and by virtue of the laws of the State of Cali-

fornia, with its principal place of business at Los

Angeles, California.

III.

That on November 8, 1922, and for some time

prior thereto, plaintiffs above named, with the ex-

ception of plaintiff [148] Petroleum Royalties &
Development Company, a corporation, were the

owners and holders of a certain oil lease upon a

strip of land in what is commonly known as the

Santa Fe Springs Oil Field, in Los Angeles County,

California, and described as follows, to wit

:

The westerly sixty-nine (69) feet of the east

half of the southeast quarter of the southeast

quarter of section six (6), township three (3)

south, range eleven (11) west, S. B. B. & M.

A copy of the original lease, bearing date April

10, 1920, marked "Exhibit A," and a copy of the

agreement modifying the terms of the said lease,

bearing date October 1, 1922, marked "Exhibit B,"

are attached hereto and made a part hereof.

IV.

That on November 8th, 1922, all of the plaintiffs

herein, excepting plaintiffs Petroleum Royalties &
Development Company, a corporation, Fannie V.

Gage and Ruth B. Sexton, entered into an agree-
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ment in writing with the defendant G. A. Hopkins

and one H. S. Howland, whereby said defendant

G. A. Hopkins and said H. S. Howland assumed

the obligation of drilling said leased premises for

oil, agreeing theremider to pay to John S. Baker^

the owner of said land, a royalty of thirty-five per

cent (35%) of all oil and gas produced and saved

from said premises,, and to plaintiffs herein, ex-

cepting plaintiffs Petroleum Royalties & Develop-

ment Company, a corporation, and Fannie V. Gage,

and Ruth B. Sexton, a royalty of twenty per cent

(20%) of all oil and gas to be produced and saved

upon said premises, after deducting the oil and gas

necessarily used in the operation of said property;

that a copy of said agreement is hereto attached,

made a part hereof, and marked "Exhibit C."

V.

That prior to the 1st day of January, 1924, plain-

tiff Petroleum Royalties & Development Company,

a corporation, for a good and valuable considera-

tion, purchased of plaintiffs H. P. Gates, Ewell D.

Moore and James Farraher, a portion of their

[149] respective interests in said leased premises,

and under said contract with defendant G. A. Hop-

kins, and said plaintiff Petroleum Royalties & De-

velopment Company, a corporation, is now the

owner and holder of an undivided one-tenth (1/10)

interest in the twenty per cent royalty held by plain-

tiffs in said lease

;

That the plaintiffs, Fannie V. Gage and Ruth B.

Sexton, for a good and valuable consideration, have

each purchased from the plaintiffs, Arthur G. Gage
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and Marie Gage, his wife, an interest representing

for each of the said plaintiffs a one per cent interest

of the total production of the said well, or leased

premises, or an undivided one-twentieth interest of

the twenty per cent royalty held by plaintiffs in said

lease.

VI.

That in performance of their obligation under

said contract attached hereto as Exhibit C, defend-

ant G. A. Hopkins and the said Rowland drilled

an oil well upon said premises, which said well was

completed on or about the 23d day of October, 1923

;

VII.

That the agreement entered into on the 8th day

of November, 1922, by and between certain of the

plaintiffs and the defendant, G. A. Hopkins, and

one H. S. Howland, which agreement is attached

hereto and referred to as Exhibit C provided in

part as follows, to wit

:

''In consideration of the payment of the sum
of Ten ($10.00) Dollars each to the other in

hand paid, receipt of which is hereby acknowl-

edged, and in consideration of the mutual prom-

ises herein exchanged, first parties hereby sell,

assign, transfer and set over to second parties

all of their right, title and interest in and to

the above-mentioned lease of April 10, 1920, and

its modifying agreement, upon the following

terms and conditions: After deducting the oil^,

gas and water provided for in paragraph 9 of

said lease of April 10, 1920, marked "Exhibit

A," parties of the second part shall pay to the
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parties of the first part, as rent or royalty (a)

20% of all the remaining oil produced and

saved from said premises during the term of

said original lease and modification, and all re-

newals and extensions thereof; and (b) 20%
of the net proceeds of all gas produced, saved

and sold from said premises, provided [150]

that nothing herein contained shall require the

second parties to produce or save, sell or other-

wise dispose of any gas. Such royalty oil shall

be subject to the option of the first parties to

take the same in kind or money, as provided in

paragraph 10 of said lease; and subject to all

of the rights therein contained; provided, how-

ever, that such 20% or royalty oil from the

first producing well drilled upon said premises

shall be paid as follows, at the election of sec-

ond parties: One-half thereof in all respects

as in said paragraph 10 of the original lease

directed; the remainder, together with interest

thereon at the rate of 10% per annum, from

the respective dates when payment of the first

production from the next producing well upon

said premises concurrently with the payment

of the 35% royalty to the owners of the leased

premises as contained in the modification of

said original lease of April 10, 1920, and in

any event, whether there be subsequent produc-

tion or not, shall be paid within twelve (12)

months from the date hereof. The intent

hereof being to loan to the second parties such

50% of the royalty of the parties of the first
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part for the purpose of assisting them in

financing, in part, the drilling of a second pro-

ducing well upon said premises."

VIII.

That prior to the bringing in of said well, plain-

tiffs exercised their election to have their share of

the oil set aside to them upon said leased premises

as produced, in the manner provided for in said

agreement marked "Exhibit C" and said lease

marked "Exhibit A," and said election was renewed

and kept at all times in full force and effect in the

manner provided for in said lease and agreement;

that prior to the 1st day of January, 1924, plain-

tiffs entered into an oral contract with the defend-

ant, G. A. Hopkins, and one H. S. Howland, wherein

it was agreed that plaintiffs should sell their oil

with and at the same time as defendant Hopkins

and said Howland sold theirs, and that plaintiffs

and said Hopkins and said Howland should receive

pay for their respective shares of the oil direct

from the purchaser thereof.

IX.

That plaintiffs are informed and believe, and

therefore allege that, after August 22d, 1924, said

H. S. Howland assigned and set over to defendant

G. A. Hopkins all of his interest in said [151]

contract which is attached hereto as "Exhibit C,"

and that defendant G. A. Hopkins thereupon as-

sumed all of the obligations of the said H. S. How-
land and of himself under said agreement.

X.

That from the 1st day of January, 1924, to the
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1st day of August, 1924, there was produced and

sold upon said premises by defendant G. A. Hop-

kins a total of 4,609.72 barrels which were sold by

defendant G. A. Hopkins for the sum of $6,449.35,

but that said defendant Hopkins refused to pay to

plaintiffs any portion of their royalty in said oil

as reserved by them in said agreement attached

hereto as "Exhibit C."

XI.

That upon the 22d day of August, 1924, plain-

tiffs served written demand upon defendant G. A.

Hopkins and the said H. S. Howland to deliver

to plaintiffs their share of the royalty of oil and

gas produced upon said leased premises in kind.

Thereafter, the said H. S. Howland transferred and

assigned to the defendant G. A. Hopkins all of his

right, title and interest in the aforesaid leased prem-

ises, and thereupon the partnership between the

said defendant G. A. Hopkins and the said H. S.

Howland was dissolved, and the said defendant

G. A. Hopkins and the said defendant C. A. Hud-

son, the father-in-law of defendant G. A. Hopkins,

with knowledge of the fact that the said notice had

been given that the plaintiffs elected to share their

royalty of oil in kind, entered into a conspiracy to

defraud the said plaintiffs of their share of said

royalty oil produced under said lease in the follow-

ing manner:

Said defendants agreed that defendant Hopkins

should execute a purported assignment of all the

production from said well and to make a purported

bill of sale of all the personal property situated on
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said leased premises, dating it back to April 19th,

1924, and that said Hopkins would leave the state

and when in the state to keep in hiding so that he

might not be served with [152] court process or

called upon to testify in court as to the good faith

of said purported assignment and purported bill

of sale; and that said Hudson would claim to own

and to have owned from April 19th, 1924, all of the

production of said well and the personal property

on said leased premises, and refuse to recognize

the right of plaintiffs to twenty per cent of the pro-

duction of all oil and gas on said well and to resist

the efforts of plaintiffs to exercise their right to

said property.

That pursuant to said conspiracy and in further-

ance of it, defendant Hopkins thereupon executed

in the name of Howland & Hopkins, without the

consent or knowledge of Harry Howland, jointly

interested with said defendant Hopkins in said

leased premises and said well, a purported assign-

ment of all of the production in said well to de-

fendant Hudson, and dated said instrument back

to April 19th, 1924, a copy of which assignment is

hereto attached, made a part hereof and marked
'

' Exhibit D " ; and executed a purported bill of sale^

to said defendant Hudson under said false date of

April 19th, 1924, to the personal property upon said,

leased premises; and defendant Hopkins dis-

appeared from his usual haunts and when in the

State of California remained in hiding for the pur-

pose of preventing service of process upon him by

these plaintiffs and to avoid being called to testify
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as to said instruments, and lias continued until this

date to so do, and when finally served with witness

subpoena, fled from this state to the Dominion of

Canada, and on information and belief plaintiffs

allege that said Hopkins is still in the Dominion of

Canada and without the jurisdiction of this court

and the courts of the United States.

That at the time of the execution of the said

purported assignments of April 19th, 1924, October

1st, 1924, and October 20th, 1924, which are attached

hereto and made a part hereof, marked "Exhibit

D," "Exhibit E" and "Exhibit F," respectively,

the defendant C. A. Hudson, as well as the other

defendants, had [153] actual knowledge of the

terms of the original lease attached hereto as "Ex-

hibit A," and the original lease as modified by

"Exhibit B," and of said agreement between plain-

tiffs and defendant Hopkins, and said H. S. How-

land, attached hereto as "Exhibit C." That the

defendant C. A. Hudson at the time aforesaid knew

that the plaintiffs had, in their agreement with the

defendant Hopkins and the said H. S. Howland, as

shown by "Exhibit C," made a reservation as

royalty of twenty per cent of all the oil produced on

the premises during the term of their agreement or

lease, and the defendant knew, also, that the plain-

tiffs had elected, under the provision of said lease,

or agreement, to reserve their said royalty in kind.

The defendant G. A. Hopkins at the time aforesaid

knew, and now knows, that the said plaintiffs are

entitled to and are the actual owners of twenty per

cent of all the oil produced on the said premises.
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XII.

That defendant G. A. Hopkins denied, and still

denies,* the right of plaintiffs to their share of the

oil and gas produced on said premises, and that the

defendant C. A. Hudson, acting as agent, but pur-

porting to act for himself, has not only denied and

refused plaintiffs the right to any of the production

of oil on said premises in kind, but has refused and

now refuses to give plaintiffs any accounting of the

oil produced and saved upon said premises, and

denies plaintiffs' right to a share of said oil, and

Jias at all times instructed employees upon said

premises not to give any information as to the

amount of production of said well to plaintiffs, or

any of them; that since the disappearance of the

defendant Hopkins in the month of August, 1924,

plaintiffs have received no accounting and no part

of their share of the oil produced from said prem-

ises, except such oil as they took from said premises

against the will of defendant C. A. Hudson in the

month of February, 1925, and the sum of $1060.72

collected on a judgment against the said G. A.

Hopkins. [154]

XIII.

That the value of the interests of plaintiffs sought

to be protected by this action is greatly in excess of

Three Thousand Dollars ($3,000.00).

XIV.

That the defendant, Syndicate Company, a cor-

poration, claims some interest in the said leased

premises, the exact nature of which is unknown to

tb*^«c plaintiffs.
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That the modified agreement, as shown by '^Ex-

hibit B," which is attached hereto and made a part

hereof, provides in part as follows:

''In lieu of the drilling obligations in said

lease contained, it is understood and agreed

that second parties will commence drilling

operations not later than 45 days from date

hereof and to prosecute said drilling diligently,

and continuously until oil is discovered in pay-

ing quantities, or to such a depth as to convince

geologists that further drilling would be un-

successful, or then forfeit the lease; second

parties agree to commence the drilling of a

second well within thirty days after the com-

pletion of the first well and the discovery of

oil in paying quantities therein; and to com-

mence the drilling of a third well within thirty

days after the completion of the second well;

and to commence a a fourth well within thirty

days after completion of a third well
;
provided,

however, that in the event second parties are

prevented by any action at law on the part of

the Wilshire Oil Company or its agents or

assigns, or otherwise from commencing drilling

operations within the 45 days herein provided

for, then the time during which second parties

are prevented from beginning drilling opera-

tions shall not be considered a part of said 45

days."

XV.

That the defendants, and each of them, have

breached and violated the terms and conditions of
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said contract of November 8th, 1922 (Exhibit "C"),
for the drilling of said leased premises for oil, in
the following respects, namely:

1st. That the defendants, and each of them, have
refused and still refuse to reserve in kind twenty
per cent of the production of oil on said leased

premises, and refuse to account [155] to the

plaintiffs for the sale of said production;

2nd. That the defendant, and each of them, re-

fused to recognize that the plaintiffs, or any of

them, have any right, title or interest in the pro-

duction of oil on said premises, and deny that

right

;

3rd. That defendants and each of them have

neglected and refused to perform and comply with

the provisions of the said contract (Exhibit "C")
as set forth in paragraph XIV hereof for the drill-

ing of four successive wells.

That upon the completion of the first well, as set

forth in this Petition, the defendants did commence

the drilling of a second well, but, on or about the

day of , ceased drilling operations, and

since that time have not only refused to complete

the drilling of the second well, but have neglected

and refused to drill any of the other wells provided

for in the said contract.

XVI.

That the defendant G. A. Hopkins has no prop-

erty rights in the State of California other than

his interest in the said leased premises; that there

is now pending in the bankruptcy division of this

court a proceeding in bankruptcy against the said
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defendant G. A. Hopkins, and plaintiffs allege on

information and belief that the said defendant G. A.

Hopkins is insolvent.

That the defendant, C. A. Hudson, owns no prop-

erty in the State of California, and plaintiffs have

no adequate remedy at law for any of the damages

they have sustained, or may sustain, through the

tortious acts of said defendant ; that on information

and belief, plaintiffs allege that the said defendant

C. A. Hudson is financially irresponsible and in-

solvent
;

That the expenses of said defendant C. A. Hud-

son in connection with the said property since said

defendant assumed to act as the owner of said

production on said leased premises, have [156]

for the most part, been paid by checks drawn by

said defendant 's wife on a bank in the State of New
York; that a judgment against the said Hudson in

this jurisdiction would not be collectible.

XVII.

That there is imminent danger that the said

leased premises will deteriorate in value and that

the production will be wasted and plaintiffs' reser-

vation of royalty dissipated during the pendency of

this action; that during the time that the said de-

fendant C. A. Hudson has been operation the said

well for the defendant G. A. Hopkins, production

has fallen off materially; and on information and

belief, plaintiffs allege that the said production has

so decreased because of inefficient management of

the said defendant C. A. Hudson, and because of

Ms want of knowledge as to the proper way in
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which an oil well should be operated; that unless

there is a change of management and the said well

taken out of the management and control of the

said defendants, production will soon cease and the

plaintiffs will be deprived of all of their property

rights whatsoever in the said premises, and in the

said oil production

;

That the real value which the plaintiffs have in

the said premises is to share in the production of

said oil at this time and in the near future, and that

depriving them of this right results in an actual

misappropriation of the property rights of the

plaintiffs by these defendants, for which they have

no redress;

That unless a Receiver be appointed by this Court,

to manage the said oil property, and to set aside the

twenty per cent reservation of all oil to which the

plaintiffs are entitled, the plaintiffs will lose all

right, title and interest in the said reservation of

oil, and in the said production, and a final decision

in their favor in this action would avail them

nothing ; that unless a Receiver be appointed by this

court, the plaintiffs [157] will suffer irreparable

injury.

WHEREFORE, plaintiffs pray:

1st. That the defendants, G. A. Hopkins and

C. A. Hudson, be compelled to account to the plain-

tiffs for the wrongful appropriation of plaintiffs'

twenty per cent royalty oil and its proceeds;

2nd. That a Receiver be appointed by this Court

to take charge of the property and to operate it to

the end that the terms and conditions of the con-
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tract (Exhibit ''C") be complied with; or that the

defendants be compelled to deliver up to a Receiver

of this court the said royalty oil; or account to a

Receiver of this Court for the proceeds derived

from the sale of said royalty;

3rd. That the Court cancel that portion of the

land embraced in the contract which the defendants

have failed to develop for oil;

4th. That in the event that the defendants shall

neglect or refuse to pay to plaintiffs the said twenty

per cent royalty oil, as reserved in the said contract,

or the proceeds thereof, the entire contract shall be

held for cancellation.

5th. Plaintiffs pray for general equitable reU*/.

CHARLES A. SUNDERLIN,
MOORE and FARRAHER,
Attorney for Plaintiffs. [158]

State of California,

County of Los Angeles,—ss.

C. H. McWilliams being first duly sworn, de-

poses and says:

That he is one of the plaintiffs in the above-en-

titled action ; that he has read the foregoing petition

and knows the contents thereof; that the same is

true of his own knowledge, except as to matters

therein contained which are stated to be on infor-

mation and belief, and as to those matters he be-

lieves it to be true.

c. H. McWilliams.
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Subscribed and sworn to before me this 4th day

of November, 1925.

[Seal] RICHARD C. KEMBAUGH,
Notary Public in and for the County of Los An-

geles, State of California.

Filed Nov. 6, 1925. Chas. N. Williams, Clerk.

By R. S. Zimmerman, Deputy Clerk. [158A]

EXHIBIT '^B."

In the United States District Court, Southern Dis-

trict of California, Southern Division.

IN EQUITY—No. J-73-H.

C. H. McWILLIAMS et al.,

Plaintiffs,

vs.

G. A. HOPKINS, C. A. HUDSON and SYNDI-
CATE COMPANY, a Corporation,

Defendants.

ORDER TO SHOW CAUSE—TEMPORARY
RESTRAINING ORDER.

T. G. A. Hopkins, C. A. Hudson and Sjmdicate

Company, a Corporation, Defendants:

On the petition of the plaintiffs, duly verified,

copy of which is attached hereto

:

IT IS ORDERED, that the said defendants,

G. A. Hopkins, C. A. Hudson and Syndicate Com-
pany, a corporation, show cause before the Hon.

E. J. Hening, one of the Judges of this court,

at 10 o'clock in the forenoon, on the 30th day of
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November, 1925, and in the courtroom of the said

judge, at the Federal Building, in the City of Los

Angeles, County of Los Angeles, State of Califor-

nia, or as soon thereafter as counsel can be heard,

why a receiver should not be appointed to take

charge of and operate the oil well upon a strip of

land in what is commonly known as the Santa Fe

Springs Oil Field, in Los Angeles County, Cali-

fornia, and described, as follows, to wit:

The Westerly sixty-nine (69) feet of the East

half of the Southeast quarter of the South-

east quarter of Section Six (6), Township

Three (3) South, Range Eleven (11) West,

S. B. B. & M.

And for such other and further relief as may be

just.

And it is further ordered, that the said defend-

ants, and each of them, and their agents and ser-

vants, be in the meantime restrained, and they, the

said defendants, and each of [158b—159] their

agents and servants, are hereby forbidden from sell-

ing or disposing of any of the oil produced on the

said premises, unless the proceeds from the sale

thereof are paid to the Clerk of this court to await

the further order of the said Court or the judges

or one of the judges thereof.

Dated at Los Angeles, California, this 13 day of

November, 1925.

By the Court:

WM. P. JAMES,
District Judge.
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Received copy of the within affidavit this 23d

day of November, 1925.

MOORE & FARRAHER,
CHAS. A. SUNDERLIN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Nov. 22, 1925. [160]

[Title of Court and Cause.]

SUPPLEMENTAL AFFIDAVIT OF C. A. HUD-
SON IN SUPPORT OF MOTION TO SET
ASIDE MINUTE ORDER FOR THE AP-
POINTMENT OF A RECEIVER PEN-
DENTE LITE AND FOR DISCHARGE OF
ORDER TO SHOW CAUSE.

State of California,

County of Los Angeles,—ss.

C. A. Hudson, being first duly sworn on oath de-

poses and says: That on the morning of April 2,

1926, he was advised that a suit had been filed in

the Superior Court of the State of California, in

and for the county of Los Angeles, by Syndicate

Company, a Corporation, Plaintiff, vs. G. A. Hop-

kins and H. S. Howland, Defendants, No. 193,141,

involving the derricks, housings, steam and water

lines and other equipment and connections on the

property involved in the present action; that he

thereupon procured a copy of the complaint and

the affidavit on claim and delivery of personal

property filed in said action, copies of which he
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attaches hereto marked Exhibit "A" and ''B," and

by this reference makes same a part hereof.

That he thereupon talked with one of the em-

ployees engaged in operating the lease involved in

this litigation and was informed by said employee

and believes and therefore alleges that the sheriff

of Los Angeles County has placed a man in pos-

session of the property described in the affidavit

Exhibit ''B" hereto attached, and that said prop-

erty is now in the custody and under the control of

said sheriff.

That the taking of said property under the

replevin suit aforesaid would cause all operations

to cease and there would be no [161] no pro-

ceeds and all the parties would lose their interest

hereunder.

That said Syndicate Company, plaintiff in said

suit in the Superior Court, is a corporation organ-

ized and existing under and by virtue of the laws

of the State of California, with its principal place

of business at Los Angeles, California.

That said Syndicate Company also claims to have

a substantial interest in the proceeds of the oil and

in the lease involved in this litigation, and are here-

fore indispensible parties to this suit.

C. A. HUDSON.

Subscribed and sworn to before me this 2d day of

April, 1926.

[Seal] JOHN C. STICK,

Notary Public in and for the County of Los An-

geles, State of California. [162]
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"EXHIBIT ''A."

In the Superior Court of the State of California,

in and for the County of Los Angeles.

No. .

SYNDICATE COMPANY, a Corporation,

Plaintiff,

vs.

G. A. HOPKINS and H. S. HOWLAND,
Defendants.

COMPLAINT (REPLEVIN).

COMES NOW the plaintiff and for cause of

action against defendants complains and alleges as

follows, to-wit:

I.

That plaintiff is now and at all times herein men-

tioned has been a corporation duly organized and

existing under and by virtue of the laws of the

State of California.

II.

That heretofore and on or about the 8th day of

September, 1926, the defendants did execute and

deliver unto plaintiff their certain promissory note

in words and figures as follows:

$60,000.00

Los Angeles, California, September 8, 1923.

ON OR BEFORE MARCH FIRST, A. D. 1924,

for Value Received, we jointly and severally prom-

ise to pay to SYNDICATE COMPANY, or order,
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at its office, in the City of Los Angeles, SIXTY
THOUSAND DOLLARS ($60,000.00) with inter-

est payable quarterly from NOVEMBER FIF-

TEENTH A. D. 1923, at the rate of ten per cent

(10%) per annum until paid and attorney's fees

of ten per cent (10%) on the amount then unpaid

if suit be commenced or other proceedings be taken

to enforce the payment of this note.

Should the interest not be paid when due, it shall

be compounded monthly thereafter and bear the

same rate of interest as the principal. Principal

and interest payable in Gold Coin of the United

States of America of the present standard.

$12.00 U. S. I. R. S.

cancelled

G. A. HOPKINS.
H. S. HOWLAND. [163]

III.

That at the same time and for the purpose of

securing the payment of said promissory note the

said defendants did execute and deliver unto plain-

tiff herein their certain chattel mortgage, a copy of

which said chattel mortgage is hereto attached

•aiarked "Exhibit A" and made a part hereof,

covering all of the personal property described an*d

set forth in said chattel mortgage.

IV.

That nothing has been paid on account of the

principal or interest becoming due and payable

under the terms of said promissory note and that

the whole of the principal sum of said promissory
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note together with interest thereon from Septem-

ber 8, 1923, remains unpaid.

V.

That it is provided in said chattel mortgage that

in the event the mortgagors shall fail to make any

payments as in said promissory note provided then

the mortgagee may take possession of said property.

Plaintiff alleges upon information and belief that

said H. S. Rowland has heretofore conveyed unto

said defendant G. A. Hopkins all of his right, title

and interest in and to said personal property and

the whole thereof; that said G. A. Hopkins is with-

out the State of California and has been without

said state for the past four months; that said per-

sonal property is now in the possession of C. A.

Hudson; that heretofore plaintiff has made demand

upon said C. A. Hudson for the possession of said

personal property and that said C. A. Hudson has

failed, refused and neglected to deliver the posses-

sion thereof unto plaintiff. [164]

VI.

Plaintiff alleges that the value of said personal

property is the sum of $5,000.00 ; that said personal

property has not nor has any part thereof been

taken for a tax, assessment or attachment against

the property of plaintiff.

WHE.REFORE, plaintiff prays judgment

against defendants for the recovery of said per-

sonal p^operty; for its costs herein incurred and
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for such other and further relief as to the court

may seem meet, just and equitable in the premises.

MUSICK, BURR & PINNEY.
By ,

Attorneys for Plaintiff. [165]

EXHIBIT "B."

In the Superior Court of the State of California,

in and for the County of Los Angeles.

No. .

SYNDICATE COMPANY, a Corporation,

Plaintiff,

vs.

a. A. HOPKINS and H. S. HOWLAND,
Defendants.

AFFIDAVIT ON CLAIM AND DELIVERY OF
PERSONAL PROPERTY.

State of California,

County of Los Angeles,—ss.

Harry Lee Martin, being first duly sworn, de-

poses and says:

That he is the President of the plaintiff corpora-

tion in the above-entitled action and that he makes

this affidavit for and on behalf of said plaintiff

corporation. That said plaintiff corporation is en-

titled to the possession of the property claimed in

this action, which is described as follows, to-wit:

Two t2) reinforced, combination derricks

complete, 122 feet with corrugated iron housings,

including steam, water lines and all other equip-
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ment and connections. Two (2) 30-H. P.

Ideal, Ajax Engine, including all equipment

and connections tliereto. Two (2) Bull Wheels

and two (2) Calf wheels and all equipment per-

taining to cable tool engine. Two (2) crucible

steel sand line reels 5,000 feet each. One (1)

10''x8i/4''—10 thread all steel drilling gate valve.

5,000 ft. more or less, 2" Tubing. One (1) Set

2%'' Ideal tubing elevators. 1,000 ft., more or

less, 151/2'' Aetna Oil Well casing. 900 ft.,

more or less, 15%'' Republic Steel Oil Well

casing. 4310 feet, more or less, 8I4" South

Chester Oil Well casing. 4110 feet, more or

less, 6%" South Chester and Republic Steel cas-

ing. 4450 feet, more or less, ^y^' Republic

Steel Oil Well casing. Two (2) Crown Blocks

7 sheave Type C. A. One (1) Power Plant

complete with steam, water, and gas lines and

connections, including two (2) Fairbanks Morse

6x4x6 Brass Fitted Boiler Feed Pumps, two

Gardner 6x4x6 Brass Fitted Boiler Feed Pumps,

two (2) 70-H. P. tubular Boilers complete, two

(2) 70-H. P. Llewellyn Iron [166] Works Tubu-

lar Boilers complete, one (1) Water Pumping
Plant complete, including one (1) Lutweiler

Pumping Plant complete with Lutweiler Du-

plex Pump, and General Electric 3-H. P.

Single Phase Motor, one (1) 1,000 bbl. Colum-

bian Bolted Steel Tank. One (1) B. & B.

Patent Steel Drilling Line 5,000 ft.

That said property is now in the possession of

and wrongfully detained by the defendants herein
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and each of them. That according to the best

knowledge, information and belief of this affiant

these defendants do not nor have either of them

any reason of any kind, character or nature for the

withholding of said property.

That neither said property nor any part thereof

has been taken for a tax, assessment or fine pur-

suant to a statute; or been seized under an execu-

tion or an attachment issued against the property

of the plaintiff. That the actual value of the said

property is the sum of Five Thousand ($5,000.00)

Dollars.

Subscribed and sworn to before me this 1st day

of April, 1926.

INotary Public in and for the County of Los An-

gles, ^tate of California. [167]

Received copy of within aff. C. A. Sunderlin this

2 day of Apl, 1926.

MOORE & FARRAHER,
Attorneys for Plfs.

[Endorsed] : Filed Apr. 3, 1926. [168]

XTitle of Court and Cause.]

APPROVAL BY JUDGE OF STATEMENT OF
EVIDENCE UNDER EQUITY RULE 75.

The foregoing statement of evidence under

Equity Rule 75 on appeal from the interlocutory

decree made and entered in the above-entitled suit

on April 9, 1926, granting petition for the appoint-
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merit of a Receiver pendente lite, and overruling^

the motion of defendant C. A. Hudson to vacate

minute order of March 22, 1926, is true, complete

and properly prepared and is hereby approved.

Dated, Los Angeles, California, May 17, 1926.

WM. P. JAMES,
Judge of the District Court of the United States^

Southern District of California, Southern Divi-

sion. [169]

[Endorsed]: Filed May 17, 1926. [170—171]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of Said Court:

Sir:

Please issue include in the transcript on appeal

from the decree of April 9, 1926, of this court grant-

ing the appointment of a Receiver pendente lite the

following portions of the record

:

Summons dated July 2, 1925.

Amended complaint—law—for declaratory re-

lief verified Sept. 24, 1925.

Exhibit "A," Lease Baker to McWilliams
dated April 10, 1920.

Exhibit "B," Agreement Bakers with Mc-

Williams and Gage Oct. 1, 1922.

Exhibit "C," McWilliams et al, agree-

ment with Howland and Hopkins.

Exhibit " D, " Assignment Howland & Hop-

kins to Hudson April 19, 1924.
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Exhibit ''E," Assignment Rowland & Hop-

kins to Hudson Oct. 1, 1924.

Exhibit "F," Supplementary agreement

to assignment of Oct. 1, 1924, Hop-

kins and wife to Hudson, dated Oct.

20, 1924.

Demurrer of defendant C. A. Hudson to

amended complaint.

Order to show cause why receiver should not be

appointed, dated July 22, 1925.

Application of John S. Baker and Julia M.

Baker for leave to intervene and for or-

der modifying restraining order.

Order modifying restraining order, on approval

and consent of attorneys, dated July 29,

1925.

Order of February 26, 1926, as to deposit of

moneys.

Judge James' opinion dated March 22, 1926.

Minute order of March 22, 1926.

Motion to vacate minute order of March 22,

1926, for the appointment of a Receiver

pendente lite and supplemental showing in

opposition to order to show cause why a

receiver should not be appointed.

Order by the Court appointing receiver, dated

April 9, 1926.

Petition for appeal, filed April 10, 1926.

Assignments of error, filed April 10, 1926.

Order allowing appeal and fixing amount of

supersedeas bond, April 10, 1926.

Citation (to plaintiffs) April 10, 1926.
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Supersedeas bond on appeal, approved April

10, 1926.

Statement of evidence under Equity Rule 75.

Affidavit of James H. Farraher and petition

for appointment of receiver, dated June

30, 1925.

Affidavit of C. H. McWilliams in support of ap-

plication for receiver, dated July 27, 1925.

Affidavit of James H. Farraher in support of

plaintiffs' application for appointment of

receiver, dated Nov. 21, 1925.

Affidavit of Gage, etc.

Affidavit of C. A. Hudson in opposition to

plaintiffs' application for appointment of

receiver, dated Oct. 5, 1925, with the fol-

lowing exhibits attached.

Complaint, Superior Court Los Angeles

County, California, #164306.

Exhibit "A," the same as Exhibit "C" at-

tached to "Amended Complaint—Law
—for Declaratory Relief" in the ac-

tion hereinabove 2076-J. [172]

A second Exhibit " A, " the same as Exhibit

"A" attached to "Amendment Com-

plaint—Law—for Declaratory Relief"

in the action herein 2076-J above.

Exhibit "B," the came Exhibit "B" at-

tached to "Amendment Complaint
— Law—for Declaratory Relief" in the

action herein 2076-J above.

Summons, attached to Superior Court com-

plaint.
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Answer of C. A. Hudson and Joseph O. Morris

in Superior Court case 164,306.

Cross-complaint of C. A. Hudson in Superior

Court case 164,306.

Findings of fact and conclusions of law in Su-

perior Court case 164,306.

Judgment in Superior Court case 164,306.

Affidavit and application for restraining order

in Superior Court case 164,306.

Answer to cross-complaint in Superior Court

case 164,306.

Supplemental affidavit of defendant C. A. Hud-

son in opposition to plaintiffs' application

for receiver.

Exhibit "A," petition in U. S. District

Court Southern District of California,

Southern Division, J-73-H.

Exhibit ^'B," order to show cause—tem-

porarily restraining order—same case

J-73-H.

Supplemental affidavit of C. A. Hudson in sup-

port of motion to set aside minute order

for the appointment of a Receiver pen-

dente lite and for discharge of order to

show cause.

Exhibit "A," complaint Superior Court

Los Angeles County, Cal. Syndicate

Co., a Corporation, vs. G. A. Hopkins

and H. S. Howland.
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Exhibit ''B," affidavit in said Superior

Court case, a claim and delivery of

personal property.

Approval of. Court.

[Endorsed] : Filed Apr. 22, 1926. [173]

[Title of Court and Cause.]

CERTIFICATE OF THE CLERK OF THE
UNITED STATES DISTRICT COURT TO
TRANSCRIPT OF RECORD.

I, Chas. N. Williams, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing 173

typewritten pages number from 1 to 173 inclusive

and comprised in 1 Volume, to be a full, true and

correct copy of the citation, summons, amended

complaint, demurrer of C. A. Hudson to amended

complaint, order to show cause why receiver should

not be appointed, application of John S. Baker and

Julia M. Baker for leave to intervene and for order

modifying restraining order, order modifying re-

straining order, order of February 26, 1926, as to

deposit of moneys. Judge James' opinion, minute

order of March 22, 1926, motion to vacate minute

order of March 22, 1926, order appointing Receiver,

petition for appeal, assignments of error, order al-

lowing appeal and fixing amount of supersedeas

bond, supersedeas bond on appeal, together with

statement of evidence under Equity Rule 47 and

approval thereof by the Court, and praecipe; and
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that the same does constitute the record of said

case as specified in said praecipe filed in my office

on behalf of the appellant C. A. Hudson by his

solicitors of record;

I FURTHER CERTIFY that the costs of the

foregoing record is $36.45, the amount whereof has

been paid me by C. A. Hudson, the appellant herein.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of the District

Court of the United States, in and for the Southern

District of California, Southern Division, this 20th

day of May, in the year of our Lord one Thousand

nine hundred and twenty-six, and of our Indepen-

dence the one hundred and fiftieth.

[Seal] CHAS. N. WILLIAMS,
Clerk of the District Court of the United States

for the Southern District of California.

By R. S. Zimmerman,

Deputy Clerk.

[Endorsed] : No. 5000. United States Circuit

Court of Appeals for the Ninth Circuit. C. A.

Hudson, Appellant, vs. C. H. McWilliams, and Eda

I. McWilliams, His Wife, Arthur G. Gage and Ma-

rie G-age, His Wife, Ewell D. Moore and Harriet

Moore, His Wife, H. P. Oates and Irene L. Gates,

His Wife, James H. Farraher and Eva A.. Far-

raher. His Wife, Petroleum Royalties & Develop-

ment Company, a Corporation, Appellees. Tran-

script of Record. Upon Appeal from the United
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States District Court for the Southern District of

California, Southern Division.

Filed November 9, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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APPELLANT'S BRIEF.

STATEMENT.

May It Please Your Honors:

This is an appeal from the interlocutory order [Tr. pp.

66-68] appointing a receiver pendente lite made and en-

tered April 9, 1926, in this suit filed by the appellees
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again G. A. Hopkins and C. A. Hudson, the latter being

the appellant herein.

The character of the complaint is indicated by its title

as follows: "Amended Complaint—Law—For Declara-

tory Relief". [Tr. p. 6.]

The complaint is for declaratory relief as contemplated

by sections 1060, 1061 and 1062 of the Code of Civil

Procedure of the state of California and prays for a

declaration by the court of the rights of plaintiffs in cer-

tain leased premises and in and under the lease thereon

and assignment to Hopkins and H. S. Howland and in

and to the oil to be produced and saved on said premises

under said lease and in certain moneys in the hands of

a receiver appointed in bankruptcy for the defendant

G. A. Hopkins; and that a receiver be appointed to take

possession of said property and said funds pending the

determination of the suit; and for general rehef. [Tr.

p. 16.]

The basis of the court's jurisdiction is alleged diversity

of citizenship, plaintiffs being citizens of the state of

California and defendants citizens of the state of New
York. [Tr. p. 7.]

Plaintiff McWilliams was the lessee named in a cer-

tain lease entered into by John S. Baker and Julia M..

Baker, owners of the land upon which the oil well was

drilled. [Tr. p. 17.] The other plaintiffs acquired in-

terests by transfers from McWilliams.

The interest which plaintiffs claim are in a 20% roy-

alty, so-called, under an agreement entered into Novem-

ber 8, 1922, between certain plaintiffs and the defendant

G. A. Hopkins and H. S. Howland. [Tr. p. 30, particu-

larly at p. 32.]
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The said royalty was not due to these parties as

owners or having any interest in the real estate or the

lease, but was a side agreement on the transfer of the

lease from the original lessee and others who had ob-

tained interest with him to the said Hopkins and How-

land.

By a subsequent agreement said Hopkins and Howland

assigned all the product of said well to the appellant

here, in C. A. Hudson [Tr. p. 37], and later, October 1,

1924, G. A. Hopkins and his wife assigned to appellant

Hudson all their right, title and interest in and to all oil,

gas and other hydrocarbon substances which might there-

after be produced on the property described in the lease

and amendment thereto [Tr. p. 38], and under the same

date transferred to the appellant Hudson the right to

operate the real estate under and pursuant to the terms

of the lease and to hold possesssion thereof and produce

oil, gas and other hydrocarbon substances therefrom as

provided in said lease. [Tr. p. 42.]

1. One of the grounds for attacking the order ap-

pointing the receiver is that the Federal court has no

jurisdiction of the case because the Bakers, the owners

of the land, were not made parties defendant; that they

are indispensable parties; that they are citizens of Cali-

fornia; that joining them as parties defendant would

place citizenship of California on both sides of the con-

troversy and would destroy the diversity of citizenship.

It also appears that at least one other party is an in-

dispensable party having an interest adverse to the plain-

tiff, to-wit. Syndicate Company, a corporation duly or-

ganized and existing under and by virtue of the laws of

the state of California [Tr. p. 202 and pp. 183, 192.]
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2. A second ground of objection is that the Federal

court has no jurisdiction in an action at law for de-

claratory relief under the California statute to grant

equitable relief by the appointment of a receiver. This

objection is coupled with a most serious and important

objection raising questions as to the jurisdiction of the

Federal court to entertain any suits, under sections 1060,

1061 and 1062 of the Code of Civil Procedure, first, be-

cause the proceeding is not a "civil suit" within the

meaning the United States Constitution, and second, it

provides for a blending of legal and equitable causes of

action, procedures and remedies to an extent which is

not permissible under the federal practice.

3. Another ground of objection is the pendency of a

case involving the same parties, issues of law and fact,

subject and subject matter of this suit, in the Superior

Court, Los Angeles county, California.

This is a case where the plaintiffs first tried to enforce

their alleged rights in the state court and failing in that

are attempting to nullify the state court judgment by

these proceedings in the Federal court.

On March 3, 1925, summons was issued in the Los

Angeles Superior Court, action #164306 [Tr. pp. 119,

120]. These same plaintiffs, with the exception of Pe-

troleum Royalty & Development Co., a corporation, which

has since acquired an interest, brought an action against

these same defendants, G. A. Hopkins and C. A. Hud-

son, joining as an additional defendant Joseph O. Morris,

who, with Hudson, was operating the well. This Su-

perior Court case affects the same property, sets out the

same instruments and raises the same issues as are con-

tained in the present case.
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The answer was filed therein April 9, 1925 [Tr. pp.

121-134], together with the cross-complaint of defendant

Hudson [Tr. pp. 135-139], and trial was commenced July

8, 1925, and was submitted to the court for its decision

July 16, 1925.

On July 2, 1925, six days before trial commenced in

the state court, summons in the present action in the

United States District Court, Southern District of Cali-

fornia [Tr. pp. 4, 5„ was issued but was not served upon

defendant Hudson until after the trial of said case in

said Superior Court had been completed. [Tr. p. 106.]

On July 22, 1925, several days after the completion of

trial in the state court, an order to show cause and re-

straining order was signed herein. [Tr. pp. 45, 46.]

On July 29, 1925, Judge James made an order allowing

30% proceeds of the oil to be paid to the owners of the

real estate and provided for the payment of 20% into

court, which 20% is the interest claimed by the plaintiffs

herein. [Tr. pp. 52-54.]

On September 8, 1925, findings in the Superior Court

action were signed. [Tr. pp. 140-162.]

One September 11, 1925, judgment of the Superior

Court was entered in favor of the defendant Hudson,

both defensively and as cross-complainant. [Tr. pp. 163-

165.]

On November 6, 1925, complainants in the present suit

fearing that they had not prayed enough relief herein

began a second action in the United States District Court

involving the same parties, subject matter, issues, prop-

erty and instruments involved here, which action was

known as J-73-H. [Tr. pp. 183-198.].
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Then further proceediing were had in this action re-

sulting in:

On March 22, 1926, a minute order was made denying

the motion to dismiss and granting the motion for the

appointment of a receiver. [Tr. p. 64.]

On April 2, 1926, Syndicate Company, a corporation,

filed its action against defendants Hopkins and H. S.

Howland, claiming certain personal property on the lease

in claim and delivery the taking of which would prevent

the lease from being operated, said action being #193141

in the Superior Court of the state of California in and

for the county of Los Angeles [Tr. p. 202], and a motion

was made herein setting out these proceedings as a

ground for vacating the minute order of March 22, 1926,

and showing that the property had come into the custody

of the state court through a claim and delivery action.

[Tr. pp. 65, 66, pp. 200-201.]

On April 9, 1926, the order was made by the court

appointing a receiver, which is the order now appealed

from. [Tr. pp. 66-69.]

4. The fourth basis of objection goes to the order

itself as being too broad in authorizing the receiver to

go upon the property, take possession of properties which

are claimed by or belong to others not parties to this

suit, conduct the business, incur indebtedness and pay

out moneys.

Moreover, on the condition of the record there was no

necessity for the appointment of the receiver at the time

the order was made for the reason that the right sought

to be determined was as to a certain alleged 20% roy-

alty which had been for the number of months and at
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the time fully protected by an injunctional order [Tr. p.

46], and a subsequent order modifying same and pro-

viding for payment of 20% of the proceeds of the oil

into the clerk of the court. [Tr. pp. 52-54.]

Appellant relies upon the following assignments of

error, which, for convenience, may be grouped under the

following headings, which will appear as our main

headings on the argument:

I.

Nonjoinder of Indispensable Parties Whose Joinder

Would Destroy Jurisdiction Based Upon Di-

verse Citizenship.

Assigmnent of Error VII.

"Error in adjudging and decreeing that the plaintiffs

are entitled to any relief for the reason that the complaint

does not state facts sufficient to constitute a cause of

action, in that, indispensable parties, to wit, the owners

of the premises, are not made parties to the suit, who, if

made parties thereto, would destroy the jurisdiction of

the court."

Assignment of Error XIV.

"Error in adjudging and decreeing that the plaintiffs

are entitled to any relief, in view of the fact that it ap-

pears from the filing of the suit mentioned in the fore-

going paragraph that the Syndicate Company is a cor-

poration organized and existing under the laws of the

state of California and a citizen and resident of the state

of California, and is an indispensable party to the pres-

ent action, which destroys the jurisdiction of this court

in the premises."
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II.

Lack of Federal Court's Jurisdiction of Suits for

Declaratory Relief, and to Grant Equitable

Incidental Relief in Such Suit by Appoint-

ment OF Receiver.

Assignment of Error III.

"Error in adjudging and decreeing that the Federal

court has jurisdiction to grant declaratory relief under

Sec. 1060 of the Code of Civil Procedure of the state of

California, and incidental to that relief the appointment

of a receiver."

Assignment of Error II.

"Error in adjudigng and decreeing as an incidental

remedy in a suit for declaratory relief the appointment

of a receiver."

Assignment of Error I.

"Error in adjudging and decreeing equitable relief in

an action filed on the law side of the cburt."

III.

Pendency of State Court Action Between Same

Parties, Involving Same Property Issues and

Subject Matter, Should Have Postponed Pro-

ceedings AND Precludes Order Appointing Re-

ceiver in Federal Court.

Assignment of Error IX.

"Error in adjudging and decreeing that this court has

jurisdiction to grant any relief, in view of the fact that

an action between the same parties has been tried in the

Superior Court, Los Angeles county, state of California,

and is now pending on appeal to the Supreme Court of

the state of California, involving the same subject matter
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as that involved herein, of which the state court at the

time of the commencement of this action had and now
has exclusive jurisdiction."

Assignment of Error X.

"Error in refusing to find that where the Supreme
Court of the state of California has not yet acted upon

an appeal taken from the judgment of the lower state

tribunal the Federal court ought to decline to proceed

with the case before it."

IV.

Order Appointing Receiver Without Basis and Too

Broad.

Assignment of Error XI.

"Error in adjudging and decreeing that there is suffi-

cient cause for the appointment of a receiver pendente

lite."

Assignment of Error IV.

"Error in adjudging and decreeing that a receiver

should be appointed for superintending and directing the

operation of the oil plant and the selling and marketing

of the oil when the complaint shows that the plaintiffs'

alleged interest is in the proceeds of the oil after its pro-

duction."

Assignment of Error V.

"Error in adjudging and decreeing that a receiver

pendente lite should be appointed for any other purpose

than the collection and holding of 20% of the oil pro-

duced from the well operated on the ground."

Assignment of Brror VI.

"Error in adjudging and decreeing that a Receiver

pendente lite should be appointed for any purpose in

view of the facts shown by the record that the 20% of
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the value of the oil produced sought to be conserved

being paid into court, and the defendant under restrain-

ing order not to dispose of same until the further order

of the court."

Assignment of Error XII.

"Error in refusing to grant the motion of April 2,

1926, to vacate the minute order of March 22, 1926, for

the appointment of a receiver pendente lite."

Assignment of Error XIII.

"Error in making the order for the appointment of a

receiver to take charge of the property, in view of the

fact that there has been filed in the Superior Court of

the state of California, in and for the county of Los An-

geles, a suit entitled 'Syndicate Company, a corporation,

plaintiff, vs. G. A. Hopkins and H. S. Rowland, defend-

ants, No. 193,141' and an affidavit on claim and delivery

of personal property, under which suit and affidavit the

sheriff of Los Angeles county has taken possession of

the property involved in the present action, and the mat-

ter is now in the custody of the Superior Court of Los

Angeles county, California, and this court has no juris-

diction to order the appointment of a receiver while the

property is in the custody of the state court."

ARGUMENT.

L

Non-Joinder of Indispensable Parties Whose Joinder

Would Destroy Jurisdiction Based Upon Diverse

Citizenship.

The amended complaint sets out in paragraph II that

on November 8, 1922, and for some time prior thereto,

certain of the plaintiffs were owners and holders of a

certain oil lease upon a certain strip of land belonging
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to one John S. Baker [Tr. p. 7]. Exhibit *'A'* attached

to th<e amended complaint is a copy of the kase which

recites that it is made between John S. Baker and JuHa

M. Baker, his wife, lessors, and C. H. McWilliams,

lessee. [Tr. p. 17.] Exhibit "B" attached to the

amended complaint sets out a supplemental agreement be-

tween John S. Baker and Julia Baker, his wife, both of

Norwalk, California, with McWilliams and Gage. [Tr.

p. 25.]

On July 29th, 1925, these parties Bakers filed an appli-

cation [Tr. p. 47] for leave to intervene herein and for

modification of restraining order. In said application they

set out that they are the owners in fee simple of the prop-

erty described in the complaint; that the claims of both

plaintiffs and defendants in this cause grow out of a lease

made by them originally to the plaintiff C. H. McWil-

liams, and that all parties to the suit claim interests by

assignment or subleases, or reservations or contracts

among themselves concerning leasehold interests, but that

applicants claim defaults in performance of the covenants

of the lease, and that there are various adverse claims

which have arisen in which the applicants are interested,

the affidavit of E. C. Myer in support of the applica-

tion [Tr. p. 49] sets out claim on the part of applicants

to thirty-five per cent of the production as royalty or

rental.

The receivership order complained of provides for pay-

ment by the receiver of the moneys coming into his

hands. ''2nd. To John S. Baker, or his assigns, thirty

per cent of all moneys obtained from the sale of all oil,

and gas produced and saved from the said oil well in the
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said premises." [Tr. p. 68.] It therefore appears that

the Bakers are indispensable parties to this action, if it

involves the appointment of a receiver and injunctions

against selling or removing any oil from the premises, or

from disposing of any moneys that may be received by

the defendants from the oil sold from said premises, as

appears in Tr. p. 46.

The absence of indispensable parties whose joinder

would destroy jurisdiction leaves the Federal court with-

out jurisdiction.

In the case of South Penn Oil Co. v. Miller (4th Cir-

cuit), 175 Fed. 729, 736, the court said:

"We also think the record discloses the fact that

parties absolutely essential to the proper disposition

of the questions decided by the court below were not

before it, and that consequently, even had the sub-

ject-matter of the controversy been properly within

its jurisdiction, the court could not have effectively

disposed of it. Neither the lessors of the complain-

ants, nor of the defendant, were made parties to the

suit, and yet the final decree disposed of the funds

in which they were interested, and decided the title

to the property which they claim to own in fee

simple."

Harris & Stevens Corp v. Tarr & McComb Inc.,

251 Fed. 570;

DeGalard v. Safe Deposit etc. Co., 196 Fed. 981;

Marshall v. Beverley, 5 Wheat. 313, 5 L. ed. 97;

Minnesota v. Northern Securities Co., 184 U. S.

199, 46 L. ed. 499, 516;

California v. S. P. Co., 157 U. S. 229, 39 L. ed.

6^Z, 695;

Himes v. Schmehl, 257 Fed. 69.
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The Bakers, the original lessors and owners of the real

estate, are indispensable parties defendant. As they are

citizens of the state of California and the plaintiffs are

citizens of the state of California, the diversity of citi-

zenship would be destroyed by making them parties de-

fendant; therefore, as this case depends for its jurisdic-

tion upon diversity of citizenship, jurisdiction fails.

The Syndicate Company, a corporation, is a corpora-

tion organized and existing under and by virtue of the

laws of the state of California and is an indispensable

party to the present action, as is shown by the fact that

an action involving this same subject matter brought in

the Federal court before Judge Henning subsequent to

the bringing of this action by these same plaintiffs makes

G. A. Hopkins, C. A. Hudson and the Syndicate Com-

pany, a corporation, defendants. [Tr. pp. 183-192.]

Moreover, the Syndicate Company is the plaintiff in

the replevin suit brought to recover the engines, equip-

ment, tubing, etc., which are used for the operation of

the oil well covered by the lease herein. [Tr. pp. 202-

206.]

II.

Lack of Federal Court's Jurisdiction of Suits for

Declaratory Relief, and to Grant Equitable Inci-

dental Relief in Such Suit by Appointment of Re-

ceiver.

The power of the United States extends to all suits of

a civil nature at common law or in equity where the

matter in controversy exceeds, exclusive of interest and

costs, the sum or value of $3000 and is between citizens

of different states. (Sec. 24, Jud. Code, subd. 1.)
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Proceedings under Sees. 1060, 1061 and 1062, C. C P.,

under which the courts of the state of California are

authorized to render declaratory judgments, namely:

judgments merely declaring the rights of the parties in

controversies, do not come within the purview of the

Judicial Code, conferring jurisdiction on the United

States District Courts. Firstly: Such suits are not suits

at common law or in equity within the scope of the judi-

cial power conferred by the U. S. Constitution. Sec-

ondly: Such suits are of such mixed or blended charac-

ter of legal and equitable causes of action, procedures

and remedies as not to be within the District Court's

jurisdiction.

1st. a Suit for Declaratory Relief Under the

California Statute Is Not a "Civil Suit at

Common Law or in Equity" Within the Mean-

ing OF THE United States Constitution.

California Code of Civil Procedure, section 1060:

"Declaratory Relief. Any person interested

under a deed, will or other written instrument, or

under a contract, or who desires a declaration of his

rights or duties with respect to another, or in re-

spect to, in, over or upon property, or with respect

to the location of the natural channel of a water-

course, may, in cases of actual controversy relating

to the legal rights and duties of the respective par-

ties, bring an action in the Superior Court for a

declaration of his rights and duties in the premises,

including a determination of any question of con-

struction or validity arising under such instrument

or contract. He may ask for a declaration of rights

or duties, either alone or with other relief; and the

court may make a binding declaration of such rights
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or duties, whether or not further relief is or could

be claimed at the time. The declaration may be

either affirmative or negative in form and effect, and

such declaration shall have the force of a final judg-

ment. Such declaration may be had before there

has been any breach of the obligation in respect to

which said declaration is sought."

California Code of Civil Procedure, section 1061

:

"Power Not Exercised When. The court may
refuse to exercise the power granted by this chapter

in any case where its declaration or determination is

not necessary or proper at the time under all the

circumstances."

California Code of Civil Procedure, section 1062:

"Other Remedies Not Affected. The remedies

provided by this chapter are cumulative, and shall

not be construed as restricting any remedy, provi-

sional or otherwise, provided by law for the benefit

of any party to such action, and no judgment under

this chapter shall preclude any party from obtaining

additional relief based upon the same facts."

Anway v. Grand Rapids Railway Company, 211 Mich.

592, 179 N. W. 350, 12 A. L. R. 26, was an action for

declaratory reHef under the Michigan statute which pro-

vided that the court may make a binding declaration of

rights whether any consequential relief is or could be

claimed or not. In this statute of Michigan nothing was

said about the necessity of there being an actual con-

troversy.

Section 2 of the Michigan act seems to recognize that

the proceeding for a declaration of rights might be either
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legal or equitable, depending upon the nature of the sub-

ject matter, as section 2 thereof provides as follows:

"Declarations of rights and determinations of

questions of construction, as herein provided for,

may be obtained by means of ordinary proceedings

at law or in equity, or by means of a petition on

either the law or equity side of the court as the

nature of the case may require, and where a declara-

tion of rights is the only relief asked, the case may
be noticed for early hearing as in the case of a

motion."

The court in the above case decided that the act pro-

vided for the exercise by the court of non-judicial

powers; that under the Constitution of Michigan provid-

ing for the division of the powers of government into

the three departments, legislative, executive and judicial,

and requiring that no person belonging to one depart-

ment shall exercise the powers properly belonging to an-

other, the act was unconstitutional and void in its en-

tirety. A great many decisions pro and con on the ques-

tion are collated in this opinion.

In State ex rel. Hopkins v. Grove, 109 Kas. 619, 19

A. L. R. 1116, 201 Pac. 82, the same question was pre-

sented as in the Anway case, supra, the only difference

practically being that the Kansas statute provided that

courts could make binding declarations of rights "in cases

of actual controversy," whether or not consequential re-

lief is or at the time could be, claimed, etc.

In the Kansas case the court reached the opposite con-

clusion from the Anway case, and held that the act pro-

vided for the exercise of a judicial power by the court.

In commenting upon the Anway case decided under the
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Michigan statute, the court in the Kansas decision called

attention to the fact that much reliance is placed by the

court upon the fact that no actual controversy existed,

but nevertheless the court concedes that "in the majority

opinion in that case, however, views were expressed that,

if accepted as sound, would be fatal to the Kansas stat-

ute". The court lays considerable stress upon a Kansas

decision. Fate v. Allen, 107 Kas. 407, in which an appeal

in a criminal case was sustained to determine the cor-

rectness of an instruction where no verdict had been

reached, the jury having been discharged upon failure

to agree; and the Kansas Supreme Court held that this

fact would not prevent the determination of the issue

presented, although it was not contemplated by the Kan-

sas Constitution that the Supreme Court, upon appeal,

should exercise any but judicial powers.

In California, in the case of Blakeslee v. Wilson et al.,

65 Cal Dec. 171, 190 Cal. 479, sections 1060, C. C. P., et

seq., were held constitutional and not to provide for the ex-

ercise of non-judicial power, the court basing its decision

primarily upon the decision in Title etc. Restoration Co. v.

Kerrigan, 150 Cal. 289, 318, et seq. Also basing its de-

cision upon the authority of Robinson v. Kerrigan, 151

Cal. 40, relating to the Torrens law, being an act provid-

ing for the certification of land titles, etc. The court

disposes of the decision in Michigan by saying that much

of the criticism contained in the opinion of the Michigan

court is satisfactorily answered by the decisions in the

above cited California cases. The court remarks upon

the fact that our statute relates only to cases in which

there is an actual controversy, while no such provision

was found in the Michigan statute. Furthermore, it re-
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marks upon the decision of Bx rel. Hopkins v. Grove,

supra, decided in Kansas, and without quoting therefrom

states that

"what is said there is appHcable to and determina-

tive of the question presented for our consideration

on this appeal.'*

The question, however, of what the state of California,

or of any other state, may require of its courts is not

determinative of the question as to whether or not the

judicial power of the United States extends to such ques-

tions. In the case of Anway v. Grand Rapids Railway

Co., supra, the court states:

"Undoubtedly the advocates of this measure gather

more comfort and find more support for their posi-

tion in the holdings of some of the Western states

involving their irrigation laws, than from any one

source other than papers prepared by its advocates.

Without detailing all of the provisions of these irri-

gation laws, it will suffice to say that they are simi-

lar in character, providing for the formation of irri-

gation districts, the levying of taxes, perfection of

an organization to carry on the project, and provide

for a submission to the courts of their proceedings,

a hearing of which notice is given and a determina-

tion by the court as to the regularity and validity of

the proceedings. Their vahdity has been frequently

assailed and quite uniformly upheld by the courts of

last resort of the several states. The usual ground

of attack has been that they do not provide for due

process of law, but in several instances they have

been assailed on the ground that the power con-

ferred upon the court was not judicial power. These

holdings, however, lose much of their value as an

authority upon the question of judicial power from



-21-

the fact that one of them (involving the California

act) found its way to the United States Supreme
Court in Trega v. Modesto Irr. Dist., 164 U. S. 179,

41 L. Ed. 395, 17 Sup. Ct. Rep. 52."

In the above case of Trega v. Modesto Irr. Dist., 164

U. S. 179, 41 L. Ed. 395, the Supreme Court of the

United States held that the proceeding by which the

question of the validity of the bonds was submitted to

the court and judicially determined by the court, was not

a case or controversy with opposing parties such as can

be submitted to and can compel judicial consideration and

judgment. Mr. Justice Brewer, deHvering the opinion of

the court, states (41 L. Ed. 398)

:

"But going beyond this matter, we are confronted

with the question whether, in advance of the issue of

bonds and before any obligation has been assumed

by the district, there is a case or controversy with

opposing parties such as can be submitted to and

can compel judicial consideration and judgment.

This is no mere technical question. * * * ^|j

that would be accomplished by our affirmance of the

decision of the state court would be an adjudication

of the right to make a contract, and unless the court

should see fit to proceed in the exercise of the power

thus held to exist, all the time and labor of the court

would be spent in determining a mere barren right

—

a purely moot question. We are not concerned with

any question as to what a state may require of its

judges and courts, nor with what measures it may
adopt for securing evidence of the regularity of the

proceedings of its municipal corporations. It may
authorize an auditor or other officer of the state to

examine the proceedings and make his certificate of

regularity conclusive evidence thereof, or it may per-
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mit the district to appeal to a court for a like deter-

mination, but in either event it is a mere proceeding

to secure evidence. * * *

"Some light may be thrown on this question by

reference to a matter of a somewhat kindred nature.

In states which provide for the organization of cor-

porations under general statutes, different modes of

procedure are prescribed. In some states it is suf-

ficient for the parties desiring to incorporate to pre-

pare a charter, acknowledge it before some official

and file it with the secretary of state or other public

officer, and the certificate of such officer is made the

evidence of the incorporation. In other states par-

ties may file a petition in some court, and that court

upon presentation thereof examines into the propri-

ety of the incorporation, and if satisfied thereof en-

ters a decree declaring the petitioners duly incor-

porated, and the copy of such decree is the evidence

of the incorporation. Does the difference in pro-

cedure between these two cases create any essential

difference in character? Is the one executive and

the other judicial? Suppose, in the latter case, the

statute had provided that either one of the peti-

tioners might appeal from the decree of a lower to

the Supreme Court of the state, in order to obtain

final adjudication in favor of the propriety of such

incorporation, would this court entertain a suit in

error to reverse such adjudication by the highest

court of the state? Would it not be held in effect,

whatever the form, a mere ex parte case to obtain a

judicial opinion, upon which the parties might base

future actions? It seems to us that this proceeding

is nothing but one to secure evidence, that in the se-

curing of such evidence no right protected by the

Constitution of the United States is invaded, that

the state may determine for itself in what way it
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will secure evidence of the regularities of the pro-

ceedings of any of its municipal corporations, and

that unless in the course of such proceeding some
constitutional right is denied to the individual, this

court cannot interfere on the ground that the evi-

dence may thereafter be used in some further action

in which there are adversary claims. So on this

ground, and not because no federal question was in-

sisted upon in the state court, the case will be dis-

missed."

By reference to the case of Tregea v. Modesto Irr.

Dist. decided by the Supreme Court of the state of Cali-

fornia and reported in 88 Cal. 334, it will be observed

that the proceedings under the act in question were com-

menced by the filing of a petition in the Superior Court

of the county in which the lands of the district, or some

portion thereof, was situated, praying the confirmation

of the proceedings of the directors; whereupon the court

is required to make and publish an order stating the

prayer of the petition and fixing a time and place for the

hearing. Any person interested may demur to or answer

the allegations of the petition, and the issues of law and

fact are tried and determined by the court as in other

cases, under the ordinary rules of practice.

Bearing in mind that this proceeding under the act

above mentioned was accompanied with all of the for-

malities of an adversary proceeding in a court of law,

upon issues raised by the petition on the one hand and

a demurrer or answer filed "by any person interested",

the force of the decision of the United States Supreme

Court in holding that this was in effect nothing but an

ex parte application to obtain the opinion of the court
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upon a moot question will be fully appreciated. In other

words, there was presented to the court in the Trega

case an actual controversy that was developed by the

pleadings filed by the respective parties. It was a con-

tested issue that was submitted to the court for its de-

cision, but this contested issue was presented in advance

of the actual invasion of any right, and this situation is

in all respects comparable and analogous to the proceed-

ing authorized under section 1060, C. C. P.

In the case of Gordon v. United States, 2 Wall. 561,

17 L. Ed. 921, it was held that the Supreme Court of

the United States could exercise no appellate jurisdiction

over a decision of the court of claims because of the

fact that by the 14th section of the amended court of

claims act the executive department was given authority

to estimate the appropriations required for the payment

of such claims and providing that no money should be

paid from the United States treasury until such appro-

priation based upon such estimate had been made; and

the Supreme Court held that this was in effect allowing

the executive department to revise the decisions of the

court of claims and that this amounted to a denial to the

court of claims of judicial power and that it was only

from the exercise of judicial powers that appeals could

be taken to the Supreme Court of the United States.

Chief Justice Taney wrote an opinion in that case

which is found in an appendix to 117 U. S. 697, 702.

This opinion was not produced until after the death of

Mr. Justice Taney, and is said to have been the last

opinion prepared by him. In passing on this question he

states

:
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"But whether this court can be required or au-

thorized to hear an appeal from such a tribunal, and

give an opinion upon it without the power of pro-

nouncing a judgment and issuing the appropriate

judicial process to carry it into effect, is a very dif-

ferent question and rests upon principles altogether

different. The Supreme Court does not owe its ex-

istence or its power to the legislative department of

the government. It is created by the Constitution,

and represents one of the three great divisions of

power in the government of the United States, to

each of which the Constitution has assigned its ap-

propriate duties and powers, and made each inde-

pendent of the other in performing its appropriate

functions. The power conferred on this court is

exclusively judicial, and it cannot be required or

authorized to exercise any other. * * *

"The existence of this court is, therefore, as es-

sential to the organization of the government estab-

lished by the Constitution as the election of a presi-

dent or members of Congress. It is the tribunal

which is ultimately to decide all judicial questions

confided to the government of the United States.

No appeal is given from its decision, or any power

given to the legislative or executive departments to

interfere with its judgments or process of execution.

Its jurisdiction and powers and duties being defined

in the organic law of the government, and being all

strictly judicial. Congress cannot require or autho-

rize the court to exercise any other jurisdiction or

power, or perform any other duty. * * *

"The position and rank, therefore, assigned to this

court in the government of the United States, differ

from that of the highest judicial power in England,

which is subordinate to the legislative power, and
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boiind to obey any law that parliament may pass,

althou,^h it may, in the opinion of the court, be in

conflict with the principles of Ma^a Charta or the

Petition of Rights. * * *

"The appellate power and jurisdiction are subject

to such exceptions and regulations as the Congress

shall make. But the appeal is given only from such

inferior courts as Congress may ordain and establish

to carry into effect the judicial power specifically

granted to the United States, * * * j^q^. ^^,1

Congress authorise or require this court to express

an opinion on a case where its judicial power could

not be exercised, and where its judgment would not

be final and conclusive upon the rights of the parties,

and process of execution awarded to carry it into

effect.

"The award of execution is a part, and an essen-

tial part, or every judgment passed by a court exer-

cising judicial power. It is no judgment, in the le-

gal sense of the term, without it. Without such an

award the judgment would be inoperative and nuga-

tory, leaving the aggrieved party without a remedy.

It would be merely an opinion which would remain a

dead letter, and without any operation upon the

rights of the parties, unless Congress should at some

future time sanction it and pass a law authorizing

the court to carry its opinion into effect. Such is

not the judicial power confined to this court, in the

exercise of its appellate jurisdiction; yet it is the

whole power that the court is allowed to exercise

under this act of Congress."

The opinion in the Anway case refers to certain other

decisions of the United States Supreme Court upon an-

alogous questions, and for convenience we (luotc these
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references as contained in said opinion, as follows (12

A. L. R., p. 32)

:

"This character of proceeding owes its origin to

English practice, although it is said that it is found

in the Roman law; but, as England has no written

constitution, and the English courts but follow the

mandates of Parliament, the decisions of the English

courts are of no avail upon the question now under

consideration. The act before us, together with a

modified form of it in Wisconsin (Wis. Laws 1919,

Chap. 242) and Florida (Florida Laws, 1919, num-
ber 75), is the first attempt in this country, so far

as we have been able to ascertain, to make the courts

the legal advisors of everybody. But the attempt to

make the judicial department the advisor of other

departments is practically as old as the government

itself. In 1793, when this country was still in its

swaddling clothes. President Washington, through

Mr. Jefferson, his secretary of state, requested the

justices of the Supreme Court to answer a series of

questions comprehending the differences between the

executive and the minister of France relative to the

exposition of the treaties between the two countries.

But the justices replied that, 'considering themselves

merely as constituting a legal tribunal for the de-

cision of controversies brought before them in legal

form, those gentlemen deemed it improper to enter

the field of politics, by declaring opinions on ques-

tions not growing out of the case before them.' 5

Marshall's Life of Washington, 433, 441; 2 Story

Const., 5th Ed., para. 1571.

"By act of March 23rd, 1792, Chapter 11(1 Stat,

at L. 243), Congress provided for certain pensions,

and required the Circuits Courts to examine the

l)roofs and determine to whom and to what amount
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pensions should be allowed, and certify the same to

the secretary of war. Chief Justice Jay, Mr. Jus-

tice Gushing and District Judge Duane unanimously

agreed 'that neither the legislative nor the executive

branches can constitutionally assign to the judicial

any duties but such as are properly judicial, and to

be performed in a judicial manner,' and held that the

duties assigned were not of that description. Hey-

burn's Case, 2 Ball. 409 and note 410, 1 L. Ed. 436

and note 437.

"By the treaty of 1819 between the United States

and Spain, this country agreed to cause satisfaction

to be made for injuries to Spanish officers, and in-

habitants by reason of the operations of the Ameri-

can army in Florida. Congress by two acts (March

3, 1923 Chap. 35, 3 U. S. Stat, at L. 768, and Act

June 26, 1834, Chap. 87, 6 U. S. Stat, at L. 569)

made provisions to carry out these obligations by

directing the judges of the Territorial Court of

Florida to receive, examine, and adjudge all claims,

and report their decisions to the secretary of the

treasury, who, on being satisfied that they were just

and equitable, would pay the same. In United States

V. Ferreira, 13 How. 40, 14 L. Ed. 42, the question

arose as to whether an appeal could be had to the

Supreme Court. This involved the question of

whether the Territorial Court of Florida was exer-

cising judicial powers. The appeal was dismissed.

In the course of the opinion it was said: Tt is too

evident for argument on the subject that such a tri-

bunal is not a judicial one, and that the Act of Con-

gress did not intend to make it one. The authority

conferred on the respective judges was nothing more

than that of a commissioner to adjust certain claims

against the United States; and the office of judges

and their respective jurisdictions, are referred to in



-29-

the law merely as a designation of the persons to

whom the authority is confided, and the territorial

limits to which it extends. The decision is not the

judgment of a court of justice. It is the award of

a commissioner.'
"

The court in the Anway case also refers to other de-

cisions of the Supreme Court of the United States (page

40, 12 A. L. R.) and lays particular stress upon the case

of Muskraf v. United States, 219 U. S. 346, 55 L. Ed.

246, 31 Sup. Ct. Rep. 250. In this case by the Act of

March 1st, 1907, chapter 2285, 34 U. S. Stat, at L. 1015,

1028, one David Muskrat and others, on behalf of them-

selves and other Cherokee citizen, were authorized to in-

stitute proceedings in the Court of Claims with the right

of appeal to the Supreme Court, to determine the validity

of any acts of Congress passed since the Act of July 1st,

1902, in so far as said acts or any of them, attempted to

increase or extend the restrictions upon alienation, en-

cumbrance, or the right to lease allotments of lands of

Cherokee citizens, or to increase the number of persons

entitled to share in the final distribution of lands and

funds of the Cherokee beyond those enrolled for allot-

ment as of September 1st, 1902, and provided for in the

said Act of July 1st, 1902.

In the Muskrat case it is said:

* * * "Is such a determination within the ju-

dicial power conferred by the Constitution as the

same has been interpreted and defined in the author-

itative decisions to which we have referred? We
think it is not. That judicial power, as we have

seen, is the right to determine actual controversies

arising between adverse litigants, duly instituted in
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courts of proper jurisdiction. * * * This at-

tempt to obtain a judicial declaration of the validity

of the act of Congress is not presented in a ^case' or

'controversy' to which, under the Constitution of

the United States the judicial power alone extends.

It is true the United States is made a defendant in

this action, but it has no interest adverse to claim-

ants. The object is not to assert a property right

as against the government, or to demand compensa-

tion for alleged wrongs because of action upon its

part. The whole purpose of the law is to determine

the constitutional validity of this class of legislation,

a suit not arising between parties concerning a prop-

erty right necessarily involved in the decision in

question, but in a proceeding against the government

in its sovereign capacity and concerning which the

only judgment required is to settle the doubtful

character of the legislation in question. Such judg-

ment will not conclude private parties when actual

litigation brings to the court the question of the con-

stitutionality of such legislation. In a legal sense

the jiidgment could not be executed, and amounts in

fact to no more than an expression of an opinion on

the validity of the acts in question. Confining of

the jurisdiction of this court within the limitations

conferred by the Constitution, which the court has

hitherto been careful to observe, and whose bounda-

ries it has refused to transcend, we think the Con-

gress, in the Act of March 1, 1907, exceeded the

limitations of legislative authority, so far as it re-

quired of this court action, not judicial in its nature,

within the meaning of the Constitution."

The court also states, after remarking that from its

earliest history the Supreme Court has consistently de-

clined to exercise any powers other than those which are
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strictly judicial in thir nature, as follows (55 L. Ed., p.

250)

:

"It therefore becomes necessary to inquire what

is meant by the judicial power thus conferred by the

Constitution upon this court, and, with the aid of

appropriate legislation, upon the inferior courts of

the United States. 'Judicial power,' says Mr. Justice

Miller, in his work on the Constitution, 'is the power

of a court to decide and pronounce t^he judgment

and carry it into effect between persons and parties

who brine: a case before it for decision.' Miller,

Const., 314. As we have already seen, by the ex-

press terms of the Constitution, the exercise of the

judicial power is limited to 'cases' and 'controver-

sies'. Beyond this it does not extend, and unless it

is asserted in a case or controversy within the mean-

ing of the Constitution, the power to exercise it is

nowhere conferred.

"What, then, does the Constitution mean in con-

ferring this judicial power with the right to deter-

mine 'cases' and 'controversies'. A 'case' was de-

fined by Mr. Chief Justice Marshall as early as the

leading case of Marbury v. Madison, 1 Cranch. 137,

2 L. Ed. 60, to be a suit instituted according to the

regular course of judicial procedure. And what

more, if anything, is meant in the use of the term

'controversy'? That question was dealt with by Mr.

Justice Field, at the circuit, in the case of Re Pacific

R. Commission, 32 Fed. 241, 255. Of these terms

that learned justice said:

" 'The judicial article of the Constitution men-

tions cases and controversies. The term "contro-

versies", if distinguished at all from "cases", is so

in that it is less comprehensive than the latter, and

includes only suits of a civil nature. Chisholm v.



-32-

Georgia, 2 Dall. 431, 432, 1 L. Ed. 445, 446, 1

Tucker's Bl, Com, App. 420, 421. By cases and

controversies are intended the claims of litigants

brought before the courts for determination by such

regular proceedings as are established by law or

custom for the proiecHon or enforcement of rights

or the prevention, redress, or punishment of wrongs.

Whenever the claim of a party under the Constitu-

tion, laws or treaties of the United States, takes

such a form that the judicial power is capable of

acting upon it, then it has become a case, the term

implies the existence of present or possible adverse

parties, whose contentions are submitted to the court

for adjudication.'
"

A proceeding to determine the nature of the property

of a descendant, either separate or community, and the

interests of the respective parties in the distribution

thereof, is not a suit of a civil nature at law or in equity.

In re Foley, 80 Fed. 949.

2nd. a Suit for Declaratory Relief Under the

California Statute Is of Such Mixed or

Blended Character of Legal and Equitable

Causes of Action, Procedure and Remedies as

Not to Be Within the Jurisdiction of the

United States District Court.

The amended complaint is entitled "Amended Com-

plaint—Law—For Declaratory Relief." [Tr. p. 6.]

A summons at law was issued for the defendants. [Tr.

p. 4.]

No motion was made transferring to the equity side of

the court.
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On the law side of the court the court had no jurisdic-

tion, either to grant the injunctional restraining order,

such as appears in the transcript at page 46, or to ap-

point a receiver for the real property or for the proceeds

of the oil.

Plaintiffs have attempted to bring an action at law and

to obtain equitable relief therein. They have set out

causes of action, some of which might be legal and oth-

ers of which would be purely equitable, if equitable relief

were sought.

A proceeding of this blended nature is not permitted

under the federal practice, even with the relaxation of

the old strict rule preventing legal and equitable matters

to be joined in one suit.

The proceeding for declaratory relief is a special

statutory proceeding and allows a mixture of legal and

equitable causes of action, legal and equitable procedure,

and legal and equitable relief.

Proceedings of such character cannot be maintained

in the Federal courts.

Scott V. Neely, 140 U. S. 106, 35 L. Ed. 358;

Cates V. Allen, 149 U. S. 451, 37 L. Ed. 804.

Where an action is brought at law the court cannot

appoint a receiver unless specially authorized by statute.

There is no special authorization for receivership as a

part of a suit for declaratory relief. Declaratory relief

may be sought in a suit which involves equitable relief

including the appointment of a receiver, but the converse

of the rule does not follow.
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A court of law cannot appoint a receiver.

23 R. C. L., pp. 9 and 35;

27 Ann. Cas. 1913 B p. 649 notes.

III.

Pendency of State Court Action Between Same
Parties, Involving Same Property, Issues and Sub-

ject Matter Should Have Postponed Proceedings

and Precludes Order Appointing Receiver in

Federal Court.

We have already set out in our statement above the

dates of the proceedings in the state and federal courts

pointing out that plaintiifs herein having failed to estab-

lish their contentions in the state court are now seeking

to nullify the state court judgment by these collateral

proceedings in the federal court.

The proceedings in the Superior Court in the case of

McWilliams et al. v. Hudson et al., No. 134306, was a

suit brought by the plaintiff for an injunction against

the defendants to prevent the said defendant from inter-

fering with the plaintiffs' going upon the property and

removing their claimed 20% of the production of the

property. The issues in the case were precisely the

same as those in the case at bar, the whole thing turning

upon a construction of the lease and the assignment con-

tract, the court holding that there was no equitable as-

signment created by the contract of November 8, 1922;

and in said case the plaintiffs in their answer to the

cross-complaint, alleged fraud and conspiracy on the part

of Hudson and Hopkins in attempting to prevent the

plaintiffs from obtaining the oil which they claimed by
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means of a fictitious claim set up by Hudson to be the

owner of the oil, whereas in fact, they alleged that he

was merely the agent of Hopkins. The plaintiffs in that

case were the same as in the present case except that Pe-

troleum Royalties and Development Company, a corpora-

tion, is named as a plaintiff in the present case in the

place and instead of A. J. Jarmuth, and the interest

claimed by the corporation plaintiff is the same interest

as was claimed by Jarmuth in the Superior Court case

and the source of title of Jarmuth and the corporation

plaintiff is a common sort, so the parties plaintiff are

virtually the same, and the parties defendant are the

same except that J. O. Morris was also named as a de-

fendant in the Superior Court case.

In Vol I, Foster's Federal Practice, pages 1010 and

1011, it is stated:

"The tendency of a similar suit in a court held

within the same state and district where the Federal

court is held, is under similar circumstances, not a

bar to a suit for the same relief in the District

Court of the United States ; where the Federal juris-

diction is founded upon different citizenship, al-

though the suit was begun in a state court where

the first action was pending and was subsequently

removed. But it is usually a ground for a stay of

its own proceedings by the Federal court, where the

action in the state court was first instituted, provided

that the parties to the two suits are the same. Not,

however, when the suit in the court of the United

States is brought to enforce a cause of action of

which the Federal jurisdiction is exclusive."
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Also in the same volume at page 216 it is said:

"Where suits are pending in a state and a Federal

court, to enforce the same cause of action, the usual

practice is to stay proceedings in the court where

the second suit was begun until the first is deter-

mined; not to dismiss the second suit."

See also 1 Calif. Jurisprudence, "Abatement and Re-

vival", pages 26, 28, 34, 38.

As above stated, another action pending in a state

court will not abate the action in the Federal court, but

merely result in its continuance. However, the doctrine

of res adjiidicata is fully applicable when the judgment

becomes final in the state court. See 15 Cal. Jurispru-

dence, 97, 135.

There is a distinction between pleading a former judg-

ment as an estoppel and as a bar. If the cause of ac-

tion, the parties and the subject matter is the same, the

former judgment is a complete bar to a subsequent ac-

tion. If the causes of action dififer, then all matters

which were adjudicated in the former action are conclu-

sive between the parties on those particular interests.

15 Cal. Jurisprudence, 136, 138, 144.

The test as to whether a former judgment is a bar to

a subsequent suit, namely, as pleading the doctrine of res

adjiidicata, is whether or not the same evidence is the

same in the prior and the subsequent action. 15 Cal.

Jurisprudence, page 174.

See the same volume at page 248 laying down the rule

that the adjudication of a state court as to matters

within its jurisdiction is res adjudicata and conclusive

collaterally in the Federal court in proceedings between
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the same parties, citing Napa Valley Electric Co. v. R. R.

Commission, 257 Fed. 195; Herefield v. Bridges, 75 Fed.

47. Under the above authorities the proceedings in this

case should be stayed until final judgment is entered and

such final judgment will be a bar to the present suit.

In Palmer v. Texas, 53 Law. Ed. 435, 438, 439-440,

the Supreme Court held:

"If the state court had acquired jurisdiction over

the property by the proceedings for the appointment

of its receiver, and had not lost the same by the

subsequent proceedings, then, upon well-settled prin-

ciples, often recognized and enforced in this court,

there should be no interference with the action of

the state courts while thus exercising its authorized

jurisdiction. The Federal and state courts exercise

jurisdiction within the same territory, derived from

and controlled by separate and distinct authority,

and are therefore required, upon every principle of

justice and propriety, to respect the jurisdiction once

acquired over property by a court of the other sov-

ereignty. If a court of competent jurisdiction, Fed-

eral or state, has taken possession of property, or by

its procedure has obtained jurisdiction over the

same, such property is withdrawn from the jurisdic-

tion of the courts of the other authority as effectu-

ally as if the property had been entirely removed to

the territory of another sovereignty. Wabash R.

Co. v. Adelbert College, 208 U. S. 38, 52 L. ed. 379,

28 Sup. Ct. Rep. 182, and previous cases in this

court, cited therein at page 54.

The Circuit Court of the United States, in the ap-

pointment of a receiver in this case, seems to have

proceeded upon the theory that the proceedings in

the state court had left the property in such a situ-
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ation that it was no longer in custodia legis, and was

liable to seizure by adverse proceedings."

Pp. 439-440:

"In this attitude of affairs, had the Circuit Court

of the United States authority to take possession of

the property under the bill filed in that court for the

appointment of a receiver?

We think the law of this court is well established

to be that jurisdiction over the property was ac-

quired by the state courts when the receiver was ap-

pointed, the judicial process served, and the receiver

duly qualified, although the state receiver had not

taken actual possession of the property. This prin-

ciple was recognized in Farmers' Loan & T. Co. v.

Lake Street Kiev. R. Co., 177 U. S. 59, 44 L. ed.

670, 20 Sup. Ct. Rep. 564, in which this court said:

'The possession of the res vests the court which

has first acquired jurisdiction with the power to hear

and determine all controversies relating thereto, and,

for the time being, disables other courts of co-ordi-

nate jurisdiction from exercising like power. This

rule is essential to the orderly administration of jus-

tice, and to prevent unseemly conflicts between courts

whose jurisdiction embraces the same subjects and

persons. Nor is this rule restricted in its applica-

tion to cases where property has been actually seised

binder judicial process before a second suit is insti-

tuted in another court, but it often applies as well

where suits are brought to enforce liens against spe-

cific property, to marshal assets, administer trusts,

or liquidate insolvent estates, and in suits of a sim-

ilar nature where, in the progress of the litigation,

the court may be compelled to assume the possession

and control of the property to be affected. The rule
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has been declared to be of especial importance in its

application to Federal and state courts. Peck v.

Jenness, 7 How. 612, 12 L. ed. 841 ; Freeman v.

Howe, 24 How. 450, 16 L. ed. 749; Moran v.

Sturges, 154 U. S. 256, 38 L. ed. 981, 14 Sup. Ct.

Rep. 1019; Central Nat. Bank v. Stevens, 169 U. S.

432, 42 L. ed. 807, 18 Sup. Ct. Rep. 403 ; Harkrader

V. Wadley, 172 U. S. 148, 43 L. ed. 399, 19 Sup.

Ct. Rep. 119.'

If this rule is not applied, a court of competent

jurisdiction, which, by the law of its own proced-

ure, has acquired jurisdiction of property, may find

itself, as in this case, after final judgment, main-

taining its right over the property, at the conclusion

of the litigation deprived of the subject matter of

the suit. Indeed, this case would be an apt illus-

tration of that situation. The courts of Texas have

sustained the right to the receivership, and have

held it was only suspended pending the appeal; but,

when it comes to enforcing the right to administer

the property, if the Federal receivership is main-

tained, the court of original jurisdiction finds itself

stripped of the property, and the same being admin-

istered in another court which acquired its dominion

over the property after it had become subject to

the state jurisdiction."

In Mound City v. Castleman (8th Cir.), 187 Fed. 924-

926, the court said:

"The court which first acquires the lawful juris-

diction of specific property by the seizure thereof or

by the due commencement of a suit from which it

appears that it is or will become necessary to a de-

termination of the controversy involved or to the

enforcement of its judgment or decree therein for
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the court to seize, to charge with a h'en, to sell or to

exercise other like dominion over it, thereby with-

draws that property from the jurisdiction of every

other court so far as necessary to accomplish the

purpose of the suit, and entitles that court to retain

control of it requisite to effectuate its final judg-

ment or decree therein free from the interference

of every other tribunal. Farmers' Loan & Trust

Co. v. Lake Street R. R. Co., 177 U. S. 51, 61 Sup.

Ct. 564, 44 L. Ed. 667; Lang v. Choctaw, Oklahoma

& Gulf R. Co., ^7 C. C. A. 307, 311, 160 Fed. 355,

359; Sullivan v. Algren, S7 C. C. A. 318, 322, 160

Fed. 366, 370; Peck v. Jenness, 7 How. 612, 12

L. Ed. 841; Freeman v. Howe, 24 How. 450, 16

L. Ed. 749; Morgan v. Sturges, 154 U. S. 256, 14

Sup. Ct. 1019, 38 L. Ed. 981 ; Central Bank v. Ste-

vens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807;

Williams v. Neely, 67 C. C A. 171, 185, 134 Fed. 1,

15, 69 L. R. A. 232; Barber Asphalt Pav. Co. v.

Morris, 66 C. C. A. 55, 58, 132 Fed. 945, 948, 67

L. R. A. 761; Gates v. Bucki, 53 Fed. 961, 969, 4

C. C A. 116, 128, 129.

And the jurisdiction of a court over the subject-

matter or a cause once lawfully acquired includes

the power to enforce its judgment or decree and to

protect the titles of those holding under it from any

attempt to avoid or annul them. Lang v. Choctaw,

Oklahoma & Gulf R. Co., 87 C. C. A. 307, 312, 160

Fed. 355, 360; Chicot County v. Sherwood, 148 U. S.

529, 533, 534, 13 Sup. Ct. 695, 2>7 L. Ed. 546; Julian

v. Central Trust Co., 193 U. S. 93, 112, 24 Sup. Ct.

399, 48 L. Ed. 629; Wabash R. Co. v. Adalbert Col-

lege, 208 U. S. 2>S, 28 Sup. Ct. 182, 52 L. Ed. 379;

Barber Asphalt Pav. Co. v. Morris, 132 Fed. 945,

949, 66 C. C. A. 55, 59, 67, 67 L. R. A. 761 ; Brun
V. Mann, 80 C. C. A. 513, 151 Fed. 145, 12 L. R. A.
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(N. S.) 154. The fact clearly appeared from the

petition as soon as it was filed in the suit in the state

court that it would become necessary to a complete

determination of the issues tendered and to the en-

forcement of the decree sought for that court to

exercise its dominion over the specific land described

in the petition and to divide or sell it. The com-

mencement of that suit, therefore, withdrew that

land from the jurisdiction of the federal court be-

low and from the jurisdiction of every other court

so far as necessary to give efifect to the final deci-

sion and decree in the state court, and gave to that

court the power to retain the control over it requi-

site to protect the titles of those who should hold

under its decree.

Although the summons in the suit in the state

court was not issued until March 25, 1907, and was

not served until May 13, 1907, 11 days after the

suit in the federal court was commenced, yet, the

former suit was commenced and the state court ac-

quired the legal custody of the land on March 20,

1907, when the petition in that suit was filed. A
suit is commenced by the filing of the petition or bill

with the honest intention to prosecute the suit dili-

gently provided there is no detrimental or unreason-

able delay in the subsequent issue or service of the

process. Farmers' Loan & Trust Co. v. Lake Street

R. R. Co., 177 U. S. 51, 60, 20 Sup. Ct. 564, 44

L. Ed. 667; Armstrong Cork Co. v. Merchants' Re-

frigerating Co. (C. C. A.), 184 Fed. 199, 206; Gos-

line V. Thompson, 61 Mo. 471 ; South Missouri Lum-
ber Co. V. Wright, 114 Mo. 326, 332, 334, 21 S. W.
811; McGrath v. St. Louis, K. C. & C. R. Co., 128

Mo. 1, 30 S. W. 329; Becker v. Stroeher, 167 Mo.

306, 66 S. W. 1083; State v. Wilson, 216 Mo. 215,

115 S. W. 549. The suit against Ben T. Castleman
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in the state court was therefore pending, and that

court had the legal custody of the 616 acres of land

and of the right of Castleman therein for the pur-

pose of adjudicating his title and interest in it 10

days before he conveyed that interest to the Mound
City Company, and the latter company took all its

right and claim to the land pendente lite and stood

from the date of its purchase in the shoes of Ben

T. Castleman and was equally with him bound by

the proceedings and the decree therein. Becker v.

Stroeher, 167 Mo. 306, 321, 66 S. W. 1083; Hollo-

way V. Holloway, 103 Mo. 274, 283, 284, 15 S. W.
536; Hart v. Steedman, 98 Mo. 452, 456, 457, 11

S. W. 993."

IV.

Order Appointing Receiver Without Basis and too

Broad.

On the condition of the record at the time of granting

on April 9, 1926, the order complained of, appointing a

receiver, there was no necessity for such appointment

as the plaintiffs were already amply protected as to the

alleged 20% royalty claimed by them: First—by the

restraining order of July 22, 1926, prohibiting the selling

or removing of oil from the premises and disposal of

moneys received by them for oil sold [Tr. p. 46] ; second

—by the order of July 29, 1925, continuing the restrain-

ing order in full force and effect but with certain modi-

fications including a requirement that the proceeds of

20% of all oil on hand or produced thereafter should

be paid to the clerk of the District Court to be held by

him to abide the further order of the court. [Tr. p. 54.]

Dabney Oil Co. v. Providence Oil Co., 22 Cal.

App. 233, 238-9. (Judge James concurring.)
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South Penn. Oil Co. v. Miller, 175 Fed. 729, headnote

5, page 730, reads:

"The assumption by a state court of jurisdiction

of a suit involving the determination of rights be-

tween lessees of oil lands under conflicting leases,

and the granting of an injunction restraining the

defendant from further operating on the land pend-

ing the suit, excludes a federal court from jurisdic-

tion of a subsequent suit between the same parties

involving the same issues during the pendency of

the suit in the state court."

If a receiver could be appointed in a proper proceed-

ing on the equity side of the court for declaratory relief

under the California statutes, such receiver should only

be appointed to take charge of such royalty and not per-

sonal and real property claimed by others not parties to

the suit.

The order appointing the receiver is entirely too broad

in authorizing him to go upon the property, superintend

and direct the operation of the oil plant and the selling

and marketing of the oil, and to take into his possession

property claimed or owned by others not parties to the

suit, incur and pay expenses in operating the oil well.

In re Benwood Brewing Company, 202 Fed. 329;

Dold Packing Co. v. Doermann, 293 Fed. 315,

331.

The lessor Baker is not a party to the action. The

real estate belongs to him. The receiver should not take

possession without Baker a party to the proceedings.

The Syndicate Company has brought a replevin suit for

all the equipment used in operating the well. The re-
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ceiver should not be authorized to take possession of the

property claimed by it and now in the hands of the

sheriff.

In Conclusion.

The litgation between the parties to this suit has been

extensive and varied. A number of suits have been filed

by plaintiffs. Where they have failed in one they have

tried another. The charges against defendant have

grown in the bitterness and acrimony of plaintiffs' de-

feats. The litigation has been featured by plaintiffs'

charges of fraud, conspiracy, perjury and the like in the

attempt to make it appear that they have a meritorious

case and are in danger of losing substantial rights. The

reply to such charges is, first, that they are untrue; sec-

ond, that they have been adjudicated to be untrue by the

state court; third, that there is no danger of loss, or, if

any, there is none which cannot be protected in the state

court by appropriate proceedings there.

Having failed to recover in the state court, the plain-

tiffs, carefully omitting to join as parties defendants in-

dispensable parties to a suit seeking by the ancillary

proceeding of a receivership the possession of the

real estate, tools and equipment, and also seeking the

management or control of the oil well out of which the

royalties in dispute are expected to be earned, bring this

suit in the federal court—not for any relief, but for a

declaration of rights already adjudicated in the state

court.

The proceeding is without jurisdiction in the federal

court for lack of such indispensable parties.
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This proceeding is not a suit at law or in equity within

the scope of the judicial power of the United States Dis-

trict Court, but a blending of legal and equitable causes

of action, procedure and remedy—not permitted under

the Constitution and federal practice.

Finally, in disregard of the rights of owners and ad-

verse claimants, the order appointing receiver itself is

inherently contrary to the practices and usages of equity

in that it authorizes a receiver to take possession of real

and personal property not the subject of the action which

involves merely a claim to prospective production from

the property; authorizes the receiver to engage in the

hazardous and highly specialized business of operating an

oil well and the marketing of the oil produced therefrom,

and to incur and pay expenses which would take prece-

dence of prior claims, liens and charges against the

property.

The order should be reversed for lack of jurisdiction

of the main suit and as not authorized either at law or

in equity.

Respectfully submitted,

Charles C. Montgomery,

Attorney for Defendant C. A. Hudson.
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May if please Your Honors:

On this appeal from the interlocutory order of Judge

William P. James of the District Court for the South-

ern District of California, Southern Division, appointing

a receiver "pendente Hie" made and entered April 9,

1926, in this suit filed by C. H. McWilliams et al, ap-

pellees, against G. A. Hopkins and C. A. Hudson, the

latter being the appellant herein, appellant, for the pur-

pose of presentation and argument, has grouped assign-

ments of error under the following headings, namely:
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First: Nonjoinder of indispensable parties whose

joinder would destroy jurisdiction based upon diverse

citizenship.

Second: Lack of Federal Court's jurisdiction of suits

for declaratory relief, and to grant equitable incidental

relief in such suit by appointment of receiver.

Third : Pendency of state court action between same

parties, involving same property issues and subject mat-

ter, should have postponed proceedings and precludes

order appointing receiver in Federal Court.

Fourth: Order appointing receiver without basis and

too broad.

Appellees will now contend:

First: Indispensable parties have all been joined in

the action.

Second: Federal Court has jurisdiction of suits for

declaratory relief, and to grant equitable incidental re-

lief in such suits by appointment of receiver.

Third: That the complaint involves more than an

action for declaratory relief, viz. : Suit for injunctive

relief, and, incidentally, appointment of receiver; general

relief prayed for.

Fourth: State court action is not between same par-

ties, or involving same subject matter, or the same re-

lief, as pending action in federal court.

Fifth: Principle of res adjudicata does not apply.

Sixth: There is no basis for appellant's contention

that the appointment of a receiver in the Federal Court

case should be postponed, for appointment of a receiver

is merely an interlocutory order which in no way in-
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volves the adjudication of the rights of the parties.

Seventh: Order appointing receiver was properly-

made.

ARGUMENT.

I.

Indispensable Parties Have All Been Joined in the

Action.

Appellant contends that the Federal Court has no

jurisdiction because: Indispensable parties have not

been made parties to the action, who, if made parties,

would destroy the jurisdiction of the court.

The owners of the premises, namely, John S. Baker

and Julia Baker, his wife, and the Syndicate Company,

are obviously not indispensable parties to the present

action.

It is true that the Bakers have a land owners' royalty

interest to the extent of thirty (30%) per cent of the

production from the oil well in question, and the Syndi-

cate Company, possibly, has an assignment from the

Bakers of five (5%) per cent of the original thirty-five

(35%) per cent land owners' royalty, but neither the

interests of the Bakers or the alleged interest of the

Syndicate Company in the production from the oil well

in question in any way conflicts with the twenty (20%)
per cent overriding royalty claimed by the appellees.

The final decree in the pending action will in no way de-

cide the title to the property which the Bakers claim,

and do own, in fee simple.

The action, as the complaint clearly shows, does not

arise out of the original lease between the Bakers,
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owners of the premises, and the original lessees, but

does arise out of and by reason of a sublease made and

entered into on November 8, 1922, by and between the

appellees herein, excepting appellee Petroleum Royalty

& Development Company, a corporation, and the defend-

ant G. A. Hopkins and one H. S. Rowland, whereby

said defendant G. A. Hopkins and said H. S. Howland

assumed the obligation of drilling said leased premises

for oil, and agreeing thereunder to pay to John S. Baker,

the owner of said land, a royalty of thirty-five (35%)

per cent of all oil and gas produced and saved from

said premises, and to plaintiffs herein, save and except-

ing the plaintiff Petroleum Royalties & Development

Company, a corporation, a royalty of twenty (20%) per

cent of all oil and gas to be produced and saved upon

said premises, after deducting the oil and gas neces-

sarily used in the operation of said property. [Tr. p. 8.]

On or about August 22, 1924, said H. S. Howland

assigned and set over to defendant G. A. Hopkins all

of his interest in said contract, and the defendant G. A.

Hopkins thereupon assumed all of the obligations of

said H. S. Howland and of himself under said agree-

ment. [Tr. p. 9.]

Thereafter, as alleged in the complaint, the defend-

ant G. A. Hopkins, and the appellant C. A. Hudson,

the father-in-law of the defendant G. A. Hopkins, en-

tered into a conspiracy to defraud appellees of their

share of the oil produced from said premises and under

said lease. [Tr. p. 10.]

As the complaint clearly shows, the original lease

which the owners of the property, John S. Baker and
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Julia Baker, entered into for the drilling of oil on the

premises in question, is not involved in this action. No

interest of the Syndicate Company, a corporation, or

contract to purchase any oil from the premises in

question is here involved. The only question involved

is the twenty (20%) per cent royalty which appellees

claim under and by virtue of the original sublease with

the defendant G. A. Hopkins and the said H. S. How-

land, whose interests in the oil as produced (not in the

sublease itself) is now claimed by the appellant C. A.

Hudson, under assignments from the defendant G. A.

Hopkins. [Tr. pp. 10-13.] Appellees, in their com-

plaint, have not claimed and do not claim any right,

title or interest in the production of oil on the said

premises to which the Bakers, as owners of the prop-

erty, have an undisputed right; nor do appellees make

any claim to the alleged five (5%) per cent of the pro-

duction of oil on the said premises claimed by the Syn-

dicate Company. The interests of the Bakers, as own-

ers of the premises, and the alleged interest of the Syn-

dicate Company, a corporation, as assignee, is separate

and distinct from the twenty (20%) per cent over-

riding royalty claimed by the appellees. Distinct and

severable interests are represented by each of these par-

ties, and such interests in no way conflict one with the

other. There is no conflict of interest or property rights

in and to any of the oil produced on the premises in

question by and between the appellees and the owners

of the premises or by and between appellees and the

Syndicate Company. Under such circumstances the re-

spective interests of the parties being severable and dis-

tinct, and there being no controversy by and between
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to a final adjudication of the action. The parties be-

fore the court are the only parties claiming any interest

in the subject of the action.

"The rule requiring all the parties in interest

to be brought before the court does not afifect

jurisdiction, but is subject to the discretion of the

court and where a case in the Federal Courts may
be completely decided as between the parties, an

interest existing in some other person whom the

process of the court cannot reach will not prevent

a decree on the merits." (Elmendorf v. Taylor,

10 Wheat. 152, 166, 6 L. Ed. 289.)

"Where a distinct interest vested in a party so

that substantial justice, so far as he was concerned,

could be done without affecting the other defend-

ants, the jurisdiction of the court might be exer-

cised as to him alone." (Cameron v. McRoberts,

3 Wheat. 591, 593, 4 L. Ed. 467.)

"Where the defendants have distinct interests, so

that substantial justice can be done by decreeing

for or against one or more of them over whom
the court has jurisdiction without affecting the in-

terests of others, its jurisdiction may be exercised

as to them. If a case can be decided on its merits

between those who are regularly before the Federal

Courts, the fact that other persons not within their

jurisdiction may be collaterally or incidentally con-

cerned will not expel those who have a constitutional

and legal right to submit their case to the Federal

Courts, where to join such persons would deprive

the courts of jurisdiction." (Vattier v. Hinde. 7

Pet. 252, 8 L. Ed. 675.)
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"In the determination of questions involving the

jurisdiction of the Federal Court or the removal

of causes, indispensable parties only should be con-

sidered." (Boatmen's Bank of St. Louis v. Fritz-

len, 135 Fed. 650, 68 C. C. A. 288.)

"Indispensable parties are those having an inter-

est in the controversy of such a nature that a final

decree cannot be made without affecting that inter-

est, or leaving the controversy in such a condition

that its final determination may be wholly incon-

sistent with equity and good conscience." (Horn

V. Lockhart, 17 Wall. 570, 579, 21 E. Ed. 657;

Burlington Trust Co. v. Porter, 23 Sup. Ct. 841,

187 U. S. 641, 47 L. Ed. 345; South Penn. Oil Co.

V. Miller, 175 Fed. 729, 99 C. C A. 305; Taylor

V. Holmes, 127 U. S. 489, 32 L. Ed. 179; Kuehler

V. Greene, 163 Fed. 91 ; Coyler v. Cooper, 165 Fed.

757.)

"The jurisdiction of a Federal Court is not de-

feated in a suit brought only against defendants

who are citizens of other states than the complain-

ant because the bill discloses that there are other

citizens of the same state with complainant who
might properly have been made defendants." (In-

ternational Trust Co. V. Townsend Brick & Con-

tracting Co., 95 Fed. 850.)

"Merely proper or even necessary parties are not

required to be joined in a Federal Court where the

result would be to defeat its jurisdiction." Coca-

Cola Company v. Brown Bottling Co., 200 Fed,

150.)

"Under the 47th equity rule, the complainant

need not join any but indispensable parties, where

the joinder will oust jurisdiction." (Sioux City

Terminal Railroad & Warehouse Co. v. Trust Co.
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of North America, 82 Fed. 124, 27 C. C. A. 7Z.

decree affirmed, 173 U. S. 99.)

The order by the court appointing receiver, in part,

provides: That John S. Baker or his assigns shall be

paid thirty (30%) per cent gross of all moneys obtained

from all oil and gas produced and saved from the said

oil well on the said premises; twenty (20%) per cent of

the moneys obtained from the sale of all oil and gas

produced upon said premises to be held by the receiver;

the balance remaining to be paid to the appellant C. A.

Hudson, or to such other parties as the court may

order."

The interest of the owners of the premises is recog-

nized and protected by the court making provision that

the receiver shall pay to the Bakers, or assigns, their

royalty in the oil and gas produced on the said prem-

ises. The Syndicate Company has made no appearance

in this action, has not made any claim to the twenty

(20%) per cent interest claimed by the appellees, and

involved in this action, or any part thereof, and so far

as the court is concerned, the question involving the al-

leged interest of the Syndicate Company is not before

the court for determination.

II.

Federal Court Has Jurisdiction of Suits for Declara-

tory Relief, and to Grant Equitable Incidental Re-

lief in Such Suits by Appointment of Receiver.

The Federal Court's jurisdiction rests upon article 3,

section 2, of the Constitution, which provides:

"The judicial power shall extend to all cases in

law and equity arising under this Constitution."
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The Judicial Code, section 24, subd. 1, provides:

"The District Courts shall have original jurisdic-

tion of all suits of a civil nature, at common law

or in quity, * * * where the matter in con-

troversy exceeds, exclusive of interest and costs, the

sum or value of three thousand dollars, * * *

and is between citizens of different states."

"A Federal Court has no discretion to decline

jurisdiction where the case presented is one to

which its powers extend, and the exercise of that

power is properly invoked." (25 C. J. 693.)

"The Legislature of a state cannot enlarge, di-

minish, or alter the jurisdiction of Federal Courts,

or deprive any citizen of his rights in such courts

as conferred by the Constitution of the United

States and the acts of Congress." (25 C. J. 691.)

"But this rule does not prevent legislation by the

states with respect to subjects concerning which

the authority of Congress has not been exercised,

and a state may create an enlargement of rights

and remedies, whether equitable or legal, which

may be enforced in a Federal Court in the exercise

of its appropriate jurisdiction." (25 C. J. 692.)

"While a state law cannot confer jurisdiction on

a Federal Court, rights created and remedies pro-

vided by the statutes of a state, to be pursued in

its courts, may be enforced and administered in

the Federal Courts, either at law, in equity, or in

admiralty, as the essential nature of the new rights

and remedies so given may acquire, provided of

course the necessary elements of Federal jurisdic-

tion exist in the case, and the constitutional dis-

tinction between cases at law and in equity is

preserved." (25 C. J. 701.)
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"A suit to quiet title under a state statute may
be entertained in a Federal Court." (Nirdlinger v.

Stevens, 262 Fed. 591.)

"Where a state statute does not infringe on the

right to a trial by jury at common law, in granting

to litigants in its courts an equitable remedy, courts

of the United States sitting in the state as courts

of equity may grant the same statutory relief as

that afforded in the state tribunals." (Grether v.

Wright, 75 Fed. 742, 23 C. C. A. 498.)

"The fact that the equitable procedure provided

by a state statute for the enforcement of an equita-

ble right created thereby does not in all respects

correspond with the forms and modes of procedure

observed in Federal Courts, or that the enforce-

ment of such new equitable right requires a modi-

fication of the accustomed procedure, not violative

of established rules, oflfers no bar to the prosecu-

tion of such right in equity in the Federal Courts."

(Jones v. Mutual Fidelity Co., 125 Fed. 506.)

"A Federal Court sitting in equity has jurisdic-

tion to enforce a new right or to administer a new

remedy created by state laws, provided such right

or remedy is in its nature equitable, and provided

there is no adequate remedy at law, and the con-

stitutional right to trial by jury is not thereby

infringed." (21 C. J. 31.)

"Whenever the citizens of a state may secure a

trial and decision of their controversies in its courts

by original suits or like proceedings, citizen of dif-

ferent states have the right to the determination

by the courts of the United States of like contro-

versies between them which involve the requisite

amounts. Right created and remedies provided by

the statutes of the states to be pursued in the state
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courts may be enforced and administered in the

national courts either at law, in equity, or in ad-

miralty, as the nature of the rights and remedies

may require. A party by going into a national

court does not lose any right or appropriate remedy

of which he might have availed himself in the state

courts of the same locality." (Harrison v. Rem-

ington Paper Co., 140 Fed. 385.)

"Law and equity includes new state remedies.

The Federal Court has jurisdiction over a suit in-

volving a right created by N. Y. statute to libel

owners of a vessel under certain circumstances."

{Ex parte McNeil, 13 Wall. 236.)

We thus observe that Federal Courts have uniformly

given force and effect to state statutes creating

new rights and remedies, provided, of course, the neces-

sary elements of Federal jurisdiction exist

This action is brought under sections 1060, 1061, and

1062, Code of Civil Procedure, state of California,

which provide as follows, to-wit:

"Declaratory Relief. Any person interested

under a deed, will or other written instrument, or

under a contract, or who desires a declaration of

his rights or duties with respect to another, or in

respect to, in, over or upon property, or with re-

spect to the location of the natural channel of a

watercourse, may, in cases of actual controversy

relating to the legal rights and duties of the re-

spective parties, bring an action in the Superior

Court for a declaration of his rights and duties

in the premises, including a determination of any

question of construction or validity arising under

such instrument or contract. He may ask for a

declaration of rights or duties, either alone or
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with other relief; and the court may make a bind-

ing- declaration of such rights or duties, whether

or not further relief is or could be claimed at the

time. The declaration may be either affirmative or

negative in form and effect, and such declaration

shall have the force of a final judgment. Such

declaration may be had before there has been any

breach of the obligation in respect to which said

declaration is sought.
'*

"Power Not Exercised When. The court may
refuse to exercise the power granted by this chap-

ter in any case where its declaration or determina-

tion is not necessary or proper at the time under all

the circumstances.'"

"Other Remedie.s Not Affected. The reme-

dies provided by this chapter are cumulative, and

shall not be construed as restricting any remedy,

provisional or otherwise, provided by law for the

benefit of any party to such action, and no judg-

ment under this chapter shall preclude any party

from obtaining additional relief based upon the

same facts.**

Appellant contends that proceedings under sections

1060, 1061, and 1062, C. C. P., under which the courts

of the state of California are authorized to render

declaratory judgments, namely, judgments merely de-

claring the rights of the parties in controversies, do not

come within the purview of the Judicial Code, confer-

ring jurisdiction on the United States District Courts.

Firstly: Appellant contends that such suits are not suits

at common law or in equity within the scope of the

judicial power conferred by the United States Constitu-

tion. Secondly : Appellant contends that such suits are
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of such mixed or blended character of legal and equita-

ble causes of action, procedures and remedies as not

to be within the District Court's jurisdiction.

Considering these points in the order named, first:

That a suit for declaratory relief under the California

statute is not a "civil suit at common law or in equity'*

within the meaning of the United States Constitution.

Appellant has sought to show that the declaratory

relief statute of the state of California permits of the

institution of suits by the parties when there is no judi-

cial question involved. Upon that proposition appellant

rests his contention that "a suit for declaratory relief

under the California statute is not a civil suit at com-

mon law or in equity within the meaning of the United

States Constitution."

The question involved is undoubtedly a novel one in

a way, and of unusual importance. For this probably

is the first case arising in the Federal Courts of the

United States where the question to be determined is

whether or not a state declaratory relief statute is ap-

plicable to Federal Court practice.

"Rights and remedies, legal or equitable, provided

by the statutes of the states to be pursued in the

state courts, may be enforced and administered in

the Federal Courts, and the terms 'law' and 'equity',

although intended to mark a distinction between

the two systems of jurisprudence as known and
practiced at the time of its adoption, do not restrict

the jurisdiction conferred to the very rights and
remedies recognized and employed, but embrace as

well, not only rights created by the statutes of the

states, but also new forms and remedies to be ad-
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ministered in the courts of the United States ac-

cording to the nature of the case." (Williams v.

Crab, 117 Fed. 193, 54 C. C. A. 213.)

"A Federal court of equity has jurisdiction of a

suit to enforce a mechanic's lien given by a state

statute where there is the requisite diversity of citi-

zenship and amount involved, although the statute

may designate a particular state court in which

such suits should be brought." (Schmulbach v.

Caldwell, 196 Fed. 16, 115 C. C. A. 650.)

Unquestionably, as has been shown, state statutes pro-

viding rights and remedies not conferred by the statutes

of the United States will be recognized as applicable to

Federal Court practice where the necessary elements of

jurisdiction are present and where they properly come

within the scope of the judicial power of the Constitu-

tion of the United States. State statutes providing for

limitations of actions for estabhshing railroad commis-

sions, for quieting title, providing for mechanic's liens,

and giving a right of action of libel against the owners

of certain vessels, have all been recognized as coming

within the jurisdiction of the Federal Courts where the

states laws have been construed and applied, the same

as though the actions had been instituted in the state

courts. We do not here urge that the state law in itself

gives jurisdiction to the Federal Court. We admit that

the state statute in itself cannot confer the Federal

jurisdiction. The principle may be accepted as axiomatic,

that if the rights conferred by the laws of the United

States have conferred jurisdiction. Federal Courts will

give elfect to the rights by conferring jurisdiction for

the exercise of any new and appropriate remedy pro-
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vided for by state statutes. The question, therefore, is

whether the Federal Court has jurisdiction of such an

action. Counsel for appellant has cited a number of

Federal and state cases. The first case cited is "An-

way V. Grand Rapids Railway Company, 211 Mich. 592,

179 N. W. 350, 12 A. L. R. 26." In this case, involv-

ing a statute of Michigan, nothing was said in the stat-

ute about the necessity of there being an actual contro-

versy. The Michigan statute in this respect differs from

the California statute, for the California statute spe-

cifically provides that the declaratory relief statute of

California will only apply in cases of actual controversy.

The Michigan act was held unconstitutional, for the act

sought to provide for the exercise by the courts of non-

judicial powers.

In State ex rel. Hopkins v. Grove, 109 Kas. 619, 19

A. L. R. 1116, 201 Pac. 82, as appellant suggests in his

brief, the same question was presented as in the Anway

case, supra, the only difference practically being that the

Kansas statute provided that courts could make binding

declarations of rights "in cases of actual controversy",

whether or not consequential relief is or at the time

could be claimed, etc.

The Supreme Court of Kansas held that the declara-

tory relief statute of Kansas was constitutional, and held

that the act provided for the exercise of judicial powers

by the court. The Kansas declaratory relief statute is

in practically all respects similar to the California stat-

ute. Both statutes provide that the courts can make

binding declarations of rights thereunder only ''in cases

of actual controversy", and further providing that the
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courts may make such binding declarations of rights,

whether or not further relief is or could be claimed at

the time.

The California Supreme Court was called to pass

upon the case of Blakeslee v. Wilson et al., 65 Cal.

Dec. 171, 190 Cal. 479, in which case sections 1060,

C. C. P., et seq., were held constitutional and recognized

as providing for the exercise of judicial power by the

court. The Supreme Court of California makes the dis-

tinction between the Michigan and California statutes

in that, in the Michigan statutes, nothing is said about

the necessity of there being any actual controversy,

whereas it is provided in the California statute that

it is not applicable unless an actual controversy exists.

The cases may be distinguished on this ground, that

where there is an actual controversy existing between

the parties a judicial question is involved, otherwise

there would be no more than a moot or non-judicial

question before the court.

In the case of Tregea v. Modesto Irr. District, 164

U. S. 179, 41 L. Ed. 395, the Supreme Court of the

United States was mainly concerned with the question

as to whether or not in that case an actual controversy

existed between the parties to the action. The court's

final holding, in effect, that there was no judicial ques-

tion involved in the case, was based upon the conclu-

sion of the court that the proceeding was merely

"ex parte" , and that there was no actual existing con-

troversy.

The pending action is something more than one where

the mere barren rights of the parties are involved. It
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is not an action ''ex parte'' or involving a moot question

whatsoever, as are the cases cited in appellant's brief.

There is in this action not only an actual controversy

pending, but as the records of the office of the United

States District Clerk of the Federal Court, Southern

Division of the State of California, wherein this action

was begun, show, there has been deposited in cash in the

hands of the clerk of the court and in the court's custody,

the sum of ten thousand five hundred seventy and 21/100

($10,570.21) dollars, to be held by the court pending

the final determination of this case. It is for the court

in this action to determine the rights of the parties

herein to the sum of money so deposited, and now in

the custody of the court for distribution on the final

determination of this case. The moneys were so de-

posited with the Federal Court in this action, not be-

cause of any order of the court being so made, but

because of the fact that the parties and their attorneys

stipulated and agreed by and between themselves that

the moneys derived from the sale of the oil while the

action was pending and prior to the order for the ap-

pointment of a receiver, should be so deposited with the

court and be disbursed by the court on the final deter-

mination of this action and in accordance with what-

ever judgment may be entered herein. [Tr. pp. 52, 55.]

It is true that stipulation was made by attorneys

for the respective parties with "the express under-

standing that the making of all such stipulations and

of this order should be, and is, without prejudice to

any of the contentions of any of the parties thereto,

now relied upon by them or which they may see fit here-
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after to assert with respect to the merits of any issues

involved in the case or which may be raised or involved

herein, or elsewhere, and that any or all such parties

shall be free to assert and maintain any contentions

that they might have asserted or maintained in this pro-

ceeding- or any other, in like manner as if such stipula-

tion had not been made, and be unprejudiced by the

making of the same". Nevertheless, even though the

appellants may be free to assert their legal rights with-

out prejudice because of the stipulation in question, the

fact at the same time remains, as clear as the light of

day, that the controversy here is not sham, mythical or

in futuTo, but now exists with substantial property

rights to be determined by the final judgment of the

court in this case. We submit, therefore, that none of

the cases cited by appellant in his brief are analogous

to the case in question, and that the principle of law

there involved, to-wit, that there is no judicial question

involved, does not apply to this case.

Actions arising under the declaratory relief statute

of California, therefore, would seem to be judicial in

their nature and to square with the definition of what

is a judicial question as defined by the decisions of the

Supreme Court of the United States, because of the fact

that the California statute only applies in cases of actual

controversy relating to the legal rights and duties of

parties to the action.

Second: Appellant also contends that a suit for

declaratory relief under the California statute is of such

mixed or blended character of legal and equitable causes
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of action, procedure and remedies as not to be within

the jurisdiction of the United States District Court.

This action, it is true, was filed on the law side, rather

than on the equity side, of the court. Appellant sug-

gests that the law side of the court has no jurisdiction,

either to grant the injunctional restraining order, such

as appears in the transcript at page 46, or to appoint

a receiver for the real property or for the proceeds of

the oil. Appellant suggests that appellees have at-

tempted to bring an action at law and to obtain equita-

ble relief, and suggests that a proceeding of this blended

character is not permitted under the Federal practice.

In support of this contention appellant cites as authority

Scott V. Neely, 140 U. S. 106, 35 L. Ed. 358 (1891);

and Gates v. Allen, 149 U. S. 451, 37 L. Ed. 804

(1893). Scott V. Neely, supra, was a suit in equity to

subject to the payment of a debt alleged to be due and

owing to the complainants by the defendant Scott, a

certain property owned by him and other property

owned by his wife and co-defendant. Held,

"a suit in quity to subject the property of defend-

ant to the payment of debt, before proceedings at

law to establish or enforce it, cannot be main-

tained in a Federal Court. A Federal Court has

no jurisdiction of a suit in equity in which a claim

only cognizable at law is united with a claim for

equitable relief. In the Federal Courts the right

of trial by jury secured by the Constitution cannot

be impaired by blending with a claim cognizable

at law a demand for equitable relief."

Cates V. Allen was an appeal from the decree setting

aside an assignment as fraudulent and void and de-



-22-

creeing the amount due the complaint, and that that

amount was the first Hen on the assets. Held,

"Equitable relief in aid of demands cognizable

in the courts of the United States only on their

law side cannot be sought in the same action. Sim-

ple contract creditors, who have not reduced their

claims to judgment, have no standing in the United

States Circuit Court, sitting as a court of equity,

upon a bill to set aside and vacate a fraudulent

conveyance."

The cases cited by appellant have long since lost their

force and effect. These decisions were practically abro-

gated by the adoption of section 274-A and section

274-B, of the Judicial Code (March 3, 1915, C. 90,

38 Stat. 956).

These amendments to the Judicial Code provide as

follows

:

"(Judicial Code paragraph 274-A.) Amendments
TO Pleadings. That in case any of said courts

shall find that a suit at law should have been

brought in equity, or a suit in equity should have

been brought at law, the court shall order any

amendments to the pleadings which may be neces-

sary to conform them to the proper practice. Any
party to the suit shall have the right, at any stage

of the case, to amend his pleadings so as to obviate

the objection that a suit was not brought on the

right side of the court. The cause shall proceed

and be determined upon such amended pleadings.

All testimony taken before such amendment, if pre-

served, shall stand as testimony in the cause with

like effect as if the pleadings had been originally

in the amended form."
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" (Judicial Code paragraph 274-B.) Equitable

Defenses and Equitable Relief in Actions at

Law. In all cases at law, equitable defenses may

be interposed by answer, plea, or application, with-

out the necessity of filing a bill on the equity side

of the court. The defendant shall have the same

rights in such case as if he had filed a bill embody-

ing the defense of seeking the relief prayed for in

such answer or plea. Equitable relief respecting

the subject matter of the suit may thus be obtained

by answer or plea. In case affirmative relief is

prayed in such answer or plea, the plaintiff shall file

a replication. Review of the judgment or decree

entered in such case shall be regulated by the court.

Whether such review be sought by writ of review

or by appeal, the appellate court shall have full

power to render such judgment upon the records as

law and justice shall require."

Referring to section 274-B above quoted, the Circuit

Court of Appeals of the 4th Circuit in the case of U. S.

V. Richardson, 223 Fed. 1010, declares that the section

abolishes all technical distinctions between proceedings

at law and in equity.

It is significant in this appeal that appellant has cog-

nizance of the fact that the present practice looks to

the substance of the action rather than its form or to

the law or equity side of the court exercising jurisdic-

tion. For in this case, although as appellant suggests,

it was filed on the law side of the court and hearing had

before the law court, and order made by the law court,

nevertheless, appellant does not perfect his appeal herein

as a law case by writ of review, but considering the

case as one in equity and involving the equitable powers
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the Circuit Court by appeal, as a proceeding in equity.

Amendments 274-A and 274-B to the Judicial Code

have practically abolished all technical distinctions be-

tween proceedings in equity and law in the Federal

Court, and practically the only distinction now remain-

ing is that guaranteed by the United States Constitu-

tion, that in a law action litigant shall have the right to

trial by jury. Now, under the present practice, a judge

sitting on. the law side of the court is invested with all

the equitable powers of a court in equity. The practice

now in the Federal Court practically conforms to the

practice under the Code in the code states, where the

distinction between the law and equity courts is abol-

ished. And it may even be assumed that the purpose

of the Congress in enacting these stautory amendments

was that the court practice conform to the practice

under the Code. The purpose of the Congress, in other

words, was to abolish all the technical distinction, such

as appellant is resorting to in this action, between pro-

ceedings at law and in equity.

The leading case, construing these amendments to the

Judicial Code, is Liberty Oil Company v. the Condon

National Bank, 260 U. S. 235 (November 27, 1922).

Chief Justice Taft, in writing the opinion of the court

in this case, in part said:

"This case began as an action at law for money

had and. received. When the defendant bank

claimed to be only a stake holder of the deposit,

disclaimed interest therein, and offered payment

into court, and asked that the other claimants of

the fund be made parties, its answer and cross-
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petition became an equitable defense and a prayer

for affirmative equitable relief in the nature of a

bill for interpleader.

"The proceeding was changed by defendant's an-

swer and cross-petition from one at law to one in

equity, with all the consequence flowing therefrom.

The better practice would perhaps have been, on

the. defendant's filing its answer and cross-petition,

to order the cause transferred to the equity side of

the court. Under equity rule No. 22, a suit in

equity which should have been brought at law will

be transferred to the law side; of: the court. There

is no corresponding, provision in rule or statute

which expressly directs this to be done where the

action began in law should have been by a bill on

the equity side, but we think the power of the trial

court to order a transfer in a case like this is im-

plied from the broad language of paragraph 274-B,

above quoted, by which the defendant, who files an

equitable defense, is to be given the same rights as

if he had set them up in a bill in equity, and from

paragraph 274-A of the Judicial Code, quoted be-

low, in which the court is directed, where a suit

at law should have been brought in equity, to order

amendments to the pleadings necessary to conform

them to the proper practice. * * *

"Nor, by the failure to order the transfer in this

case, did the suit lose the equitable character it had

taken on by the answer and cross-petition of the

defendant. The situation thus produced was quite

like that under state civil code of procedure, in

which there is but one form of civil action, the

formal distinction between proceedings in law and
equity is abolished, and remedies at law and in

equity are available to the parties in the same court
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and the same cause. Neither legal nor equitable

remedies are abolished under such codes. *

"We differ with the Circuit Court of Appeals in

its holding that, as brought in review before it, thi.s

cause was an action at law. We think the cause

was thus equitable, and the proper review was by

appeal. * * *

"Section 274-B is an important step toward a

consolidation of the Federal Courts of law and

equity, and the questions presented in this union

are to be solved much as they have been under the

state court. * * *

"The most important distinction is the right of

trial by jury. * * *

"Congress, we think, was looking toward such a

union of law and equity in the enactment of para-

graph 274-B, quoted above, and of paragraph

274-A. * * *

"To be sure, these sections do not create one

form of civil action, as do the codes of civil pro-

cedure in the states, but they manifest a purpose

on the part of Congress to change from a suit at

law to one in equity, and the reverse, with as little

delay and as little insistence in form as possible,

and are a long step toward code practice. * *

"When an equitable defense is interposed to a

suit at law, the equitable issue raised should first

be disposed of as in a court of equity, and then, if

an issue at law remains, it is triable to a jury. The

equitable defense makes the issue equitable, and it

is to be tried before the judge as a chancellor. The

right of trial by jury is preserved exactly as it was

at common law."



-27-

' Therefore, in view of the amendments to the Judicial

Code, as cited, and the learned opinion of Chief Justice

Taft in , the Liberty Qil Company case, it would seem

apparent that there is little or no weight to the appel-

lant's contention.

III.

Complaint Involves More Than an Action for Declara-

tory Relief, Viz.: Suit for Injunctive Relief, and.

Incidentally, Appointment of Receiver: General

Relief Prayed for.

It is true that the amended complaint is entitled as

an action "for declaratory relief", and that paragraph

13 of the amended complaint provides "that this is a

proper case for the granting of declaratory relief as

contemplated by section 1060 of the Code of Civil Pro-

cedure of the state of CaHfornia" [Tr. p. 15], but never-

theless, it is more than that. For the prayer of the

complaint is, also, "that a receiver may be forthwith

appointed to take possession of said property and said

funds pending determination of this suit", and "for

such further relief as may be just in the premises." [Tr.

p. 16.] The nature and the allegations of the amended

complaint are such that the action might properly be

considered one for injunctive relief, if such relief were

the proper remedy. Ordinarily, injunctive relief would

be directly sought in this action. And in fact injunctive

relief is really the remedy that appellees have sought

and are seeking. The prayer that a receiver be ap-

pointed is in such a case as this only incidental to the

rhain relief. The relief really sought is injunction, but

because of the fact that the operation of the well must
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continue and the oil produced therefrom must be sold,

this injunctive relief is really obtained by way of the

application for and obtaining the appointment of a

receiver.

"The power to appoint a receiver when one is

necessary for the preservation of property pending

an injunctive suit, is incidental to the power to

grant an injunction, and the appointment may be

made when it is necessary to render an injunction

effective, upon the theory that equity will not stop

short of complete relief when it has once properly

assumed jurisdiction." (34 Cyc. 23.)

Therefore, in addition to being an action for declara-

tory relief, it is an action for general relief—for in-

junctive relief, and the appointment of a receiver is inci-

dental thereto.

IV.

State Court Action Is Not Between Same Parties, or

Involving Same Subject Matter, or the Same Re-

lief, as Pending Action in Federal Court.

The proceeding in the state court of McWilliams et al.

V. Hopkins was a suit brought by the plaintiff, as de-

fendant suggests in his brief, for an injunction against

the defendants to prevent the said defendants from

interfering with the plaintiff's right to twenty (20%)

per cent of the production of the said oil well. The

Superior Court action is still pending. It is on appeal

to the Supreme Court of the state of California. The

parties in the state case are not the same as in the Fed-

eral case, and the issues are not identical. Hopkins,

although named as a party defendant in the state case,
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was never served with summons, and the state court

never has obtained jurisdiction to adjudicate the action

so far as his interests are concerned. In this, the Fed-

eral case, the court has obtained jurisdiction of the per-

son and property rights of Hopkins by personal service

of summons. The final determination of this action in

the Federal Court will adjudicate the right, title and

interest of Hopkins in the production of oil on the

property in question. The state court has obtained no

jurisdiction over either the person or the property rights

of the defendant Hopkins, who is a party to this action,

for not only was there no personal service of summons

upon him, but also, there was no attachment made of

his property rights in and to the oil production of the

said well. In the state case there has been and can be

no adjudication of the oil rights involved in this action

by and between the plaintiffs and the defendant Hop-

kins, and there was, and can be no judicial determina-

tion in the state case of the rights and duties of the

parties arising out of the sublease of the Baker lease,

which is the foundation of the present action. The

defendant Hopkins, as appellant suggests, is not a party

to this proceeding in the Circuit Court of Appeals. He
is not a party because of the fact that, as shown in the

opinion of Judge William P. James, Tr. p. 57, "Hopkins

absented himself and avoided service of any process,

and that he has disobeyed a subpoena issued out of this

court requiring his appearance as a witness in matters

connected with this controversy." Hopkins has at-

tempted to defeat jurisdiction of the United States

Federal Court by disobeying its process, and is now in

contempt of court. A bench warrant has been issued
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for his appearance, as is shown by record of the United

States District Court, and a bond is fixed at $15,000.00.

However, service of summons has been had upon the

defendant Hopkins in this, the Federal Court case, and

this court has jurisdiction to construe the sublease here

involved as affecting the rights and interests of the

defendant Hopkins, who was a party to the agreement.

The prayer of appellees' complaint in this action is, in

the main, "for a declaration by this court of the rights

of plaintiffs in said leased premises and in and under

the lease thereon and the assignment thereof to defend-

ant Hopkins and said H. S. Howland and in and ta the

oil to be produced and saved on said premises under said

lease, etc."

The primary purpose, of course, of the action is a

legal determination by the court of the rights and in-

terests of the parties, or their assigns, if any, in the sub-

lease made to the defendant Hopkins and said H. S.

Howland.

It is apparent that not only the parties but also the

subject matter of the pending action differ from that

of the action instituted in the state courts. Examina-

tion of the assignments made by the defendant Hopkins

to the defendant Hudson of defendant Hopkins' inter-

ests in the oil produced on the Baker lease discloses that

there was no intent or purpose on the part of the de-

fendant Hopkins, acting for the co-partnership of How-

land & Hopkins, or the defendant Hopkins and wife act-

ing for themselves, to assign the lease itself to the de-

fendant Hudson.
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For reasons best known to themselves these appellants

made several purported assignments of the oil to be pro-

duced on the leased premises in question. Examining

the first assignment, purported to be dated April 19,

1924, Exhibit D, Tr. pp. 37-38, we note that it reads as

follows: "The undersigned does hereby sell, assign and

set over to said Hudson, all the production of said well,

he to sell the same in the name of the undersigned, or

his own as he deems best to reimburse himself for all

such advances on account of said well, in the ratio of

2 to 1, that is, he is to take possession of said premises

and is to operate the same and apply the proceeds of

said well in payment of all sums due and owing to him

by the undersigned until the amount owing him and

cost of operation is fully paid to him out of the oil that

is hereby transferred and sold to him."

The second so-called assignment by the defendant G.

A. Hopkins and M. H. Hopkins to the defendant C. A.

Hudson, purported to be dated October 1, 1924, Exhibit

E, Tr. p. 40, reads as follows: "Now, therefore, we,

G. A. Hopkins and M. H. Hopkins, husband and wife,

for a valuable consideration to us in hand paid, the

receipt whereof is hereby acknowledged, do hereby sell,

assign, transfer, set over and convey unto the said C.

A. Hudson all of our right, title and interest in and

to all oil, gas and other hydrocarbon substances which

may hereafter be produced from that certain real prop-

erty hereinafter described * * *^ etc."

Another assignment seems to have been made on the

first day of October, 1924, also, by and between the

same parties, and, in part, reads as follows: "Now
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therefore, in order to effectuate said understanding and

confirm the rights intended to be conveyed in said in-

strument, the said G. A and M. H. Hopkins, husband

and wife, in consideration of the premises, and other

good and valuable considerations, receipt of which is

hereby acknowledged, do hereby sell, assign, transfer,

set over and convey unto the said C. A. Hudson, the

right to operate said hereinabove described real estate

under and pursuant to the terms of said lease, and to

hold possession thereof and produce the oil, gas and

other hydrocarbon substances therefrom as provided in

said lease. This instrument is supplementary to said

hereinbefore mentioned assignment, and to be construed

as a part and parcel thereof." [Exhibit F, Tr. p. 42.]

We submit that these assignments in no way involve

an assignment or sublease of the oil property involved

in this action. Even now, the defendant Hopkins is the

holder and owner of the sublease involving this oil prop-

erty. It has not been assigned to the defendant Hud-

son. This sublease is the subject matter of this action.

It was not the subject matter, primarily, of the state

action because of the fact that the holder and owner of

the sublease was not a party to the action, namely, the

defendant Hopkins.

We are not, at this time, called upon to inquire into

the motives of the parties, namely, the defendants Hop-

kins and Hudson, in attempting to make assignments of

the oil without involving the sublease. However, we

may properly suggest at this time that their purpose is

manifestly clear from the record. But whatever that

purpose may have been, whether there was or not a
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leg-al assignment of any oil by virtue of the Hopkins

and Hudson assignments, it is obviously clear that there

was no intent on the part of the parties to assign the

sublease itself. It was not assigned. The sublease

which is the subject matter of this suit is now held by

the defendant Hopkins, and it is a proper construction

of that sublease that the appellees are seeking in this

action. The primary purpose of the action is for a

legal determination of the rights and interests of the

defendant Hopkins and the appellees in and to the sub-

lease in question. Incidentally, of course, the court must

necessarily determine what, if any, rights in and to the

oil the appellant Hudson obtained by virtue of the al-

leged assignments, if at all, and to what extent, if any,

such assignments could have affected the right, title and

interest of the appellees in and to twenty (20%) per cent

of the oil produced on the oil property in question. These

issues, we submit, could not have legally been determined

in the state action, because of the fact that the defend-

ant Hopkins, who is the owner of the sublease and now

the holder thereof, was not a party to the action, and

the sublease itself, as affecting the primary parties

thereto, could not have been involved in the action.

Collateral matters, as between the defendant Hopkins

and the defendant Hudson as affecting this sublease

could not have been litigated in the state action because

the defendant Hopkins was not a party thereto. It is

obvious, therefore, that the parties and the subject mat-

ter of the present action are not the same as involved

in the state case.

That the purported assignments of oil produced on

the property in question do not themselves constitute an
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assignment of the lease, which is the subject matter of

this action, and are not identical therewith, is shown

by the sublease itself, which in part reads: "Second

parties hereby accept the assignment subject to the con-

ditions, terms and obligations contained in said lease

and modifying agreement, and do hereby undertake and

agree to faithfully keep and perform said conditions,

terms and obligations, except as follows: The parties

of the second part agree to drill upon said premises at

least four wells, subject to the following conditions:

On or before the 7th day of November, 1922, the par-

ties of the second part agree to commence the drilling

of a well upon said premises and prosecute the same

with diligence to completion, strikes, lockouts, acts of

God and causes beyond their control excepted. After

the drilling of such first well to a depth at which oil is

found in the surrounding and nearby territory, and

oil in quantities deemed paying quantities be not found

therein, the parties of the second part may terminate

this agreement and be relieved from all further obliga-

tions hereunder, and may, within a reasonable time

thereafter, remove all their property therefrom; pro-

vided, that they shall deliver to the parties of the first

part, an appropriate instrument in writing evidencing

their election to terminate their rights hereunder; and

provided, further, that such elections shall be exercised

within five (5) days from the completion of such first

well. The term 'paying quantities' shall be deemed to

mean a well producing an average daily production of

one hundred (100) barrels of 42 gallons each for thirty

(30) consecutive days.
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**It is understood that in the event that a binding off-

setting agreement be entered into with the operators of

leases on land adjoining the property herein leased on

the east and west, assented to by the lessors in said

original lease of April 10, 1920, mentioned, by which

it shall not be necessary for the protection of the prem-

ises above described, to drill in excess of three (3) wells

shall be deemed a compliance with the drilling require-

ments hereof. The parties of the first part covenant

that they have full right and lawful authority to execute

this agreement, and do further covenant that thev will

defend the possession of the parties of the second part

against all lawful claims or demands of every person

or corporation whatsoever, as to every part of said

premises.

"Second parties agree that in the event that the well

or wells drilled by second parties are first brought in in

the so-called Bell sand, then upon the exhaustion of said

Bell sand, second parties agree to drill through into

what is commonly known as the Meyer sand, or such

deeper sand as the experience of the field shall show to

be productive of oil in commercial quantities." [Tr.

p. 35.]

The difference between the sublease itself and the

purported assignments obtained by Hudson was clearly

recognized by Judge William P. James, his opinion, in

part, reading: ''Continuing obligations are imposed upon

Howland & Hopkins and in some contingency the co-

partnership is authorized to terminate the further de-

velopment of the property. McWilliams did, it is true,

pass to Howland & Hopkins the different rights that he

had secured from the owners of the property to drill it

for oil, but he passed those rights on subject to similar

conditions as to royalty as he had engaged to keep with
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the owners, such last conditions being in addition to

those requiring tribute to be rendered to the latter.'*

[Tr. pp. 61, 62.]

Generally speaking, where a state and a Federal court

have concurrent jurisdiction over the same parties or

privies and the same subject matter, the tribunal where

jurisdiction first attaches retains it exclusively, and will

be left to determine the controversy and to fully per-

form and exhaust its jurisdiction and to decide every

issue or question properly arising in the case. How-

ever, the rule as to the exclusive jurisdiction of the

court by which jurisdiction was first acquired applies

only where the parties to, the subject matter of, and the

relief sought in the second suit are the same, so that

if the first suit had already been disposed of the judg-

ment therein should be treated in bar as a former adju-

dication. It also held that the exclusive jurisdiction

does not include all matters which may possibly become

involved or arise in the suit, but extends to only such

questions zvhich properly and ordinarily arise in the

progress of the first suit. It is also held that the rule

does not apply * * * where the action in one court

is at equity and in the other at law, the latter not afifect-

in the custody of the property, or where one suit is in

personam and the other in rem. (15 C. J. 1163, 1165.)

"It has been considered that the rule is limited

to actions which deal either actually or potentially

with specific property or objects, and where a suit

is strictly in personam, nothing more than a per-

sonal judgment being sought, there is no objection

to a subsequent action in another jurisdiction, either

before or after judgment, although the same issues



-37-

are to be tried and determined." (Baltimore R. Co.

V. Wabash R. Co., 119 Fed. 678; Defiance Water
Co. V. Defiance, 100 Fed. 178.)

"This is true because it neither ousts the jurisdic-

tion of the court in which the first suit was brought,

nor does it delay or obstruct the exercise of that ju-

risdiction, nor lead to a conflict of authority where

each court acts in accordance with law." (Stantion

V. Embry, 93 U. S. 548, 23 L. Ed. 983; 8 Rose,

Notes, 1010; Merritt v. American Steel Barge Co.,

79 Fed. 228, 24 C. C. A. 530.)

"The pendency in a state court of a suit in equity

to determine the validity of a contract and the

rights of the parties thereunder does not deprive

the Federal Court of jurisdiction to entertain an

action at law between the same parties brought by

defendant in the suit in the state court to recover

a sum claimed to be due under such contract, the

suit at law not being one which afifects the custody

of property, either actually or constructively." (Og-

den City v. Weaver, 108 Fed. 564.)

"The pendency in a state court of a suit to fore-

close a mortgage does not preclude a Federal Court

from entertaining jurisdiction of an action at law

by the mortgagee to recover damages for the con-

version or destruction of the mortgaged property,

which amounts to an abandonment by plaintiff of

any claim to the property itself." (Hubing-er v.

New York Cen. Trust Co.,' 94 Fed. 788.)

"An action to determine the validity of a con-

tract between a city and a paving company, and for

an injunction to restrain its enforcement, is not

barred by an action in the Federal Court by the

paving company against the city to recover for the
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contract so far as it has been performed by the com-

pany." (Patterson v. Barber Asphalt Pav. Co., 94

Minn. 39, 101 N. W. 1064, 102 N. W. 176.)

"One not a party to a bill in equity in the Fed-

eral Court may apply to any court of competent

jurisdiction for the enforcement of his private

rights, even though they be the same as those in-

volved in the suit first brought in the Federal

Court." (Richman v. ConsoHdated Gas Co.. 114

App. Div. 216, 78 N. E. 871 ; Gro.ssman v. Consoli-

dated Gas Co., 114 App. Div. 242, 100 N. Y. vS.

100, 78 N. E. 1104.)

"It is not true that a court, having obtained ju-

risdiction of a subject matter of a suit, and of par-

ties before it, thereby excludes all other courts from

the right to adjudicate upon other matters having

a very close connection with those before the first

court, and, in some instances, requiring the de-

cision of the same questions exactly. In examin-

ing into the exclusive character of the jurisdiction

of such cases, we must have regard to the nature

of the remedies, the character of the relief sought,

and the identity of the parties in the diflPerent

suits." (Buch V. Colbath, 3 Wall. (U. S.) 344.

345.)

"The prosecution of the actions at law in ques-

tion in this case cannot in any way prevent the ef-

fective determination of the issues or the adminis-

tration of the rights and remedies involved in the

suit in equity in the national court, nor can it in-

terfere with the legal custody of the specific prop-

erty of which that court has jurisdiction. The lia-

bility of the southern company to pay the debts

which the trust company alleges in the actions at

law it has promised to pay is not in issue, and
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cannot be determined in the suit in equity, and the

state court has no jurisdiction over and cannot in-

terfere in those actions in personam with the spe-

cific property which is the subject of the Htigation

in the Federal Court. This case falls far within

the unquestioned rule that the pendency in a state

or other court of an action in personam which in-

volves no claim to or lien upon specific property in

the possession or under the dominion of a national

court of equity, and no issue of which that court

has acquired exclusive jurisdiction, presents no

ground for a dependent bill to stay it * * *."

(Guardian Trust Co. v. Kansas City S. R. Co., 171

Fed. 43, 28 L. R. A., N. S., 625.)

"Judge Marshall said: 'Lastly, it is contended

that the foreclosure suit is still pending in the state

court of Montana for the purpose of obtaining a

deficiency judgment, and that such pending suit is

ground for abating this action. This is an action

at law in personam. It in no way involves any

interference with the conduct of the suit in the

state court of Montana, nor does it affect any prop-

erty within the jurisdiction of that court. Under

these circumstances it is settled by the highest au-

thority that the pendency of an action in a state

court is no ground for abating an action subse-

quently brought in a Federal Court upon the same

cause of action.'" (Mutual L. Ins. Co. v. Brune,

96 U. S. 588.)

V.

Principle of Res Adjudicata Does Not Apply.

Appellants contend that the question raised by this

complaint is ''res adjn'dicata" because of the fact that

the legal questions involved have already been adjudi-



-40-

cated in a proceeding in the state courts. However, as

has been suggested and as shown by the record, if for

any reason, or at all, the state action could be consid-

ered the same action as the action now under litigation

in this court, it is not ''res adjudicata" , for an appeal

had been perfected to the Supreme Court of the state.

"An action is deemed to be pending from the

time of its commencement until its final determina-

tion upon appeal or until the time for appeal has

passed, unless the judgment is sooner satisfied.''

(Calif. Code of Civil Procedure, par. 1049.)

"A judgment rendered in a prior action cannot

be a bar to the prosecution of a subsequent action,

so long as the time for appeal from the prior judg-

ment has not expired, or it remains undetermined

upon appeal." (Story v. Story, 100 Cal. 41, 34

Pac. 675.)

"Only final judgments can be pleaded or proven

as 'res adjudicata , and, as the time within which

the contestant in that judgment might appeal had

not expired when the answer setting up the jud-

ment was filed, the judgment relied on had not be-

come final." {In re Ricks' estate, 117 Pac. 539,

Sept. 2, 1911; Harris v. Barnhart, 97 Cal. 546, Z2

Pac. 589; Brown v. Campbell, 100 Cal. 635, 35 Pac.

433; Cook v. Ceas, Cal., 1904, 77 Pac. 67; Feeney

V. Hinckley, Cal., 1901, 66 Pac. 581.)

"The operation of a judgment, pending an ap-

peal therefrom, is suspended, and the judgment is

inadmissible in evidence, in any controversy be-

tween the parties." (Murray v. Green, 64 Cal.

363, 28 Pac. 118; Purser v. Cady, 120 Cal. 214, 52

Pac. 489; Woodbury v. Bowman, 13 Cal. 634.)



-41-

VI

There Is No Basis for Appellant's Contention That

the Appointment of a Receiver in the Federal

Court Case Should Be Postponed, for Appoint-

ment of a Receiver Is Merely an Interlocutory

Order Which in No Way Involves the Adjudica-

tion of the Rights of the Parties.

The jurisdiction of the Federal Court in this action

can hardly be questioned, even though, for the purpose

of argument, we should assume appellant's contention

that the actions now pending in the state and Federal

courts are identical. As suggested in appellant's brief

the Federal action, although filed subsequently to the

state action, nevertheless, such filing antedated the

rendition of any judgment in the state action. Under

such circumstances the Federal and state courts would

have concurrent jurisdiction. Plea in abatement to the

Federal action would not, of course, lie until a final de-

termination of the state action. Even now, plea in

abatement to the Federal action could not obtain because

of the fact that the state action is still pending.

Appellant assumes that by the appointment of a re-

ceiver in the District Court, Judge James has in a way

determined the issues involved in the case. Appellant's

contention is fallacious. The case now pending in the

Federal Court has in no way been litigated. Trial has

not been had. The appointment of a receiver is merely

an interlocutory order, which in no way afifects the sub-

stantial rights of the parties to the action or involves

a litigation of the issues of the said case. Even the

defense of res adjudicata, if permissible in this case.
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and it is not, could not properly be raised on an appli-

cation for the appointment of a receiver.

"The principle of res adjudicata which prevents

a matter being twice litigated between the same
parties has no application to a mere interlocutory

motion for a receiver." (34 Cyc. 153; Belmont v

Erie R. Co., 52 Barb., N. Y., 637.)

Appellant's contention that the Federal Court has no

jurisdiction is based upon the false assumption that the

state court has possession of the res. In the state case

the court has not exercised any right, if any, that it

may have to possession of the oil produced from the oil

well which is involved in this litigation. The oil, as

produced, is personal property. The oil produced froni

this well is in no way subject to the jurisdiction of the

state courts. It is not held under any judicial process

that has issued out of the state courts. It may be true^

as suggested in appellant's brief (p. 15), that the Syndi-

cate Company brought a replevin suit in the state courts

to recover the engines, equipment, tubing, etc., which

are used for the operation of the oil well covered by the

lease in question. But the subject matter of such a pro-

ceeding in a state action wherein the Syndicate Com-

pany is a party plaintiff in the replevin suit is not prop-

erly before the court in this action. The state case of

the Syndicate Company, even though it involves the

appointment of a receiver of the equipment of the said

oil well, can in no way concern the Federal Court in

its appointment of a receiver in the pending action.

Such a question can only arise by and between the re-

ceiver appointed by the Federal Court in this action and
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the receiver appointed, if any, in the state action for

possession of the oil well equipment.

Appellees are only indirectly interested in the oil well

equipment. They are directly concerned with the twenty

(20%) per cent production, alone.

VII.

Order Appointing Receiver Was Properly Made.

Receivers may be appointed as provided for by para-

graph 564 of the Code of Civil Procedure of the state

of California, in the following cases:

"In an action by a vendor to vacate a fraudulent

purchase of property, or by a creditor to subject

any property or fund to his claim, or between part-

ners or others jointly owning or interested in any

property or fund, on the application of the plain-

tiff, or of any party whose right to or interest in

the property or fund, or the proceeds thereof, is

probable, and where it is shown that the property or

fund is in danger of being lost, removed, or ma-

terially injured. * * « jjj ^11 other cases where

receivers have heretofore been appointed by the

usages of courts of equity."

This case properly comes within the scope of section

1 of paragraph 564 of the Code of Civil Procedure of

the state of California, in that it is an action between

parties jointly owning or interested in the property or

fund that is involved in this action and embraced in the

agreement or sublease between the parties herein.

A receiver was properly appointed, also, because of

the fact that receivers have heretofore been appointed

by the usages of courts of equity in such cases.
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Receivers will be appointed in accordance with the

usages of courts of equity

"in those cases in which the relief is not a general

pecuniary judgment, but is a decree of money to be

obtained and paid out of some particular fund or

funds. The equitable remedies of this species are

many in number and various in their external

forms and incidents. They assume that the cred-

itor has, either by operation of law, or from con-

tract, or from some acts or omissions of the debtor,

a lien, charge or encumbrance upon some fund or

funds belonging to the latter, either land, chattels,

things in action, or even money; and the form of

the remedy requires that this lien or charge should

be established, and then enforced, and the amount

due obtained by a sale total or partial of the fund,

or by a sequestration of its rents, profits, and pro-

ceeds." (Pomeroy, 4th Ed., par. 112, p. 128.)

Receivers are also appointed in

"those cases in which the person holding title to

the property is in a position of trust or of quasi

trust, and is violating his fiduciary duties by mis-

using, misapplying, or wasting the property, and is

thereby endangering the rights of other persons

beneficially interested. In many, but not in all in-

stances faUing within this class, the plaintiff has,

and is seeking to enforce, some equitable state or

interest; but whatever be the nature of his right,

the ground of the remedy is always the misconduct

of the party holding the title, and the consequent

danger of loss." (4 Pomeroy Equity Juris., par.

1334, p. 3196.)

The pending action, peculiarly, belongs to that class

of cases where receivers are appointed where the sub-
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ject matter of the suit constitutes a special fund to

which plaintiff alleges he has a right to resort for the

satisfaction of his claim, and where the property itself,-

or the income arising from it, is in danger from loss by-

neglect, waste, misconduct, or insolvency of the defend-

ant." (Tardy's Smith on Receivers, Vol. 1, page 22.)

The allegations of fraud of the defendants, as set

forth in plaintiff's complaint, present a distinct ground

for equitable relief.

Even though the action may be considered one at law,

which appellants suggest in their brief but do not carry

out in practice in perfecting this appeal as a proceeding

in equity, that in itself would not prevent a court of

equity from appointing a receiver.

United States v. McCutcheon, 234 Fed. 702, was an

action to quiet title. It was held that the fact that the

action was one at law would not prevent a court of

equity from appointing a receiver. Judge Bledsoe said:

"The point is also made that the government,

being out of possession, is not entitled to a re-

ceivership in advance of a judgment in its favor

in an action at law, according to it the possession

of the various properties in controversy. Owing

to the rapidity, however, with which the very sub-

stance of plaintiff's property is being wrongfully,

as I believe it, depleted, it is obvious that to deny

plaintiff the provisional relief it seeks of the court

at this time, until it should, perchance, be victorious

in an action at law, would be most successful to

deprive it of all the substantial fruits of the victory

which that selfsame action at law would secure.

If plaintiff' is possessed of any rights in and to
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these properties, it is entitled to assert them now;

because in view of the continuous extraction of oil

the only valuable element of the property—the mere

lapse of time in itself would suffice to deprive plain-

tiff of its valuable and most substantial rights in

their entirety/* Injunction granted. Receiver as

prayed for.

In Elk Fork Oil & Gas Co. v. Foster, 99 Fed. 495, the

court appointed a receiver upon its own motion, al-

though only an injunction had been prayed.

Receiver was appointed also in United States v. Stock-

ton Midway Oil Company, 240 Fed. 1006.

In United States v. Dominion Oil Co., 241 Fed. 425,

Judge Rudkin, now one of the judges of this Circuit

Court, said,

"I realize also that there is nothing in the record

to indicate that the defendant is insolvent, or in

imminent danger of insolvency. In fact, the con-

trary is clearly shown. However, the life of oil

wells is uncertain, assets of corporations may be

distributed in dividends, and what a few months

may bring forth we do not know." Receiver ap-

pointed.

Judge William P. James, in the present action, in

part, said:

"It appears by the allegations of the complaint

that, after the alleged assignment from Hopkins &
Howland to Hudson was made, Hopkins absented

himself and avoided service of any process, and

that he has disobeyed a subpoena issued out of this

court requiring his appearance as a witness in mat-

ters connected with this controversy. It also ap-
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pears by such alleviations that defendant Hudson

had no property in the state of California that plain-

tiffs have been able to discover, and that moneys

collected by him are deposited in the city of New
York in his wife's name, and that all checks deliv-

ered by him are signed by his wife and drawn

against such deposit. It is alleged that the transfer

made by Hopkins & Howland to Hudson was not

made in good faith nor upon any consideration, but

was made with full knowledge of the conditions of

the contract of assignment between McWilliams

and Hopkins & Howland. Further, that the assign-

ment to Hudson was made pursuant to a conspiracy

entered into between Hopkins and Hudson to de-

fraud the plaintiffs of their share of the oil pro-

duced from the well. It is further alleged that

Hopkins, after being served with a subpoena to at-

tend the hearing in this court, departed from the

state and went to Canada, where it is alleged he

still remains; that an involuntary petition in bank-

ruptcy has been filed against the said Hopkins. The
prayer of the complaint is that the rights of Mc-
Williams and his co-plaintiffs in the leased premises

and in the oil produced therefrom be determined,

and that, pending judgment herein, a receiver be

appointed to take charge of the oil well and hold the

proceeds derived from sale of its product." * * *

"If, upon the face of the provisions of the instru-

ment of transfer, executed between McWilliams and

Howland & Hopkins, it can be said that beyond

question McWilliams parted with all right to the

oil produced from the well operated on the ground,

other than to have, as a personal obligation of

Howland & Hopkins, a certain consideration ren-

dered him, then a receiver should not be appointed.

That question, to my mind, is clearly one which
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may be debated. * * * Plaintiffs are entitled to

be heard before a construction is imposed on their

contract which will deprive them of the percentage

of the oil which Rowland & Hopkins agreed to de-

liver or pay to them. And in this case a 'prima

facie* showing is made from which it must be said

that, unless a receiver is appointed, the plaintiff

will suffer the loss of that which he is entitled to in

the way of income from oil sales received prior to

the entry of any judgment which he may secure.

An injunction against the operation of the well,

whuch might accomplish the same result, is undesir-

able in view of the allegations that it will be to the

best interests of all concerned to keep the well on

active production."

Conclusion.

Seldom, if ever, has a case been called to our atten-

tion where the defendant is as represensible and so sub-

ject to judicial condemnation as is shown by this record.

The charges made against the defendant in the com-

plaint and by affidavits we believe to be true; otherwise,

they would not have been made.

Unexpectedly apprehended when in the state of Cali-

fornia on a short visitation, the defendant Hopkins was

served with process to appear before Judge James in

this case, but refused to obey the subpoena, and fled the

state. Bench warrant was issued for his arrest, but he

has not been apprehended. Hopkins has flouted the au-

thority of the h>deral court of this district, and insulted

the dignity of its judiciary.

The facts disclosed by pleadings and affidavits, if true,

would subject the appellant Hudson to criminal prosecu-
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tion for the violation of several of the provisions of the

penal code. Perjury, conspiracy to defraud, false insti-

tution of a civil action against his co-defendant in the

sum of $99,000, and conspiracy to corrupt justice are

disclosed by the record.

But aside from the questions raised by the charges

made in the complaint and affidavits to which we refer

—

and we refer to them only because of the fact that the

court's attention has been particularly called to them by

counsel for appellant in his brief—there has been no

meritorious showing by the appellant that there is ju-

dicial cause for the reversal of the decision of Judge

James in the appointment of a receiver pendente lite

in this case.

There are no indispensable parties who have not been

joined in the action. The subject matter of the suit is

not the entire production of oil from the well involved in

the sub-lease entered into by and between the parties,

but is merely twenty (20%) per cent of that production.

There are no parties making any claim whatsoever to

any part of the said twenty (20%) per cent of the pro-

duction or royalty from the said oil well other than the

parties who are now joined in this action. Baker makes

no claim to any part of the said twenty (20%) per cent

royalty, nor does the Syndicate Company. The action

on its face, of course, is for declaratory relief under the

California statute, and we submit that the cause may

be properly classified as an action coming within the

purview of the declaratory relief statute of the state of

California, and within the meaning of the Constitution

and laws of the United States, that it is an action in-

volving a judicial question. Further than that, we sub-
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mit that the action may also be considered one for gen-

eral relief—injunctive relief, and that the appointment

of a receiver is merely incidental to such relief. The

parties to the present action are not the same as those

who were parties to the action referred to in the state

case. The defendant Hopkins was not a party to the

state action, and his rights could not have been adjudi-

cated in that action. The subject matter of the present

action also differs from that of the state case. In the

pending proceeding, the subject matter, primarily, in-

volves the construction and interpretation of the sub-

lease to the said oil property, which sub-lease the appel-

lant Hudson was not a party to nor is he the assignee

thereof. The state action is still pending. The ques-

tion of res adjvtdicata cannot be properly raised in this

case. The appointment of a receiver is not an adjudica-

tion of the present action, but is merely an interlocutory

order.

Whether the action is one at law or equity does not

concern this court, because of the fact that the jurisdic-

tion of the Federal law court, by amendments to the

Judicial Code referred to in this brief, has been enlarged

to include equitable remedies.

We, therefore, submit that the appointment of a re-

ceiver was the only remedy which the court had at its

disposal to protect the interests of the parties herein

while the cause is pending for final adjudication. The

order should be affirmed.

Respectfully submitted,

Charles A. Sunderlin,

Moore & Farraher,

Attorneys for Plaintiffs.
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Williams, his wife; Arthur G. Gage
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H. P. Oates and Irene L. Gates, his
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PETITION FOR RE-HEARING.

To the Honorable Circuit Court Judges Gilbert, Rudkin

and Dietrich of the Above Entitled Court:

The appellant C. A. Hudson respectfully petitions for

a re-hearing of his appeal herein on the following

grounds

:

I.

The interlocutory order appointing a receiver pendente

lite made and entered April 9, 1926, in this suit filed by
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appellees against G. A. Hopkins and C. A. Hudson should

have been reversed, and not modified as in the opinion

filed herein, February 28, 1927.

A reason for reversal, which has apparently been over-

looked by the court herein, is that the whole federal court

proceedings should have been postponed because of the

state court having first acquired jurisdiction of the sub-

ject and subject matter of the suit.

His Honor, Judge Gilbert, in rendering his opinion

states that Hopkins, although named as a party defend-

ant in the state court case, was never served.

The opinion further reads

:

"He has been served with summons in the present

case."

An examination of the record shows that there was a

purported service, but not by the marshal nor his deputy^

nor anyone authorized to serve same as required under

sections 787 and 788, Revised Statutes of the United

States, in case of an action at law, and under Equity Rule

15 in a suit in equity.

Apparently full consideration was not given to this

point as to the effect of the pendency of the state court

case nor to the Supreme Court decision cited by us on

page Z7 of our brief, to-wit : Palmer v. Texas, 53 L. Ed.

at page 440, where, when an appeal was pending in the

state court the United States Supreme Court held that

the federal court should not have taken the property into

the possession of a federal receiver, saying:

''* * * when it comes to enforcing the right to

administer the property, if the federal receivership

is maintained, the court of original jurisdiction finds

itself stripped of the property, the same being ad-
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ministered in another court which acquired its domin-

ion over the property after it had become subject to

the state jurisdiction."

Also Your Honors seem to have overlooked the citation

on page 43 of our brief

—

South Penn. Oil Co. v. Miller,

175 Fed. 729, which held that the assumption by the state

court of jurisdiction of a suit involving the determination

of the rights between lessees of oil lands under conflicting-

leases and the granting of an injunction restraining de-

fendant from further operating on the land pending the

suit, excluded the federal court from jurisdiction of the

subsequent suit between the same parties and involving

the same issues, during the pendency of the suit in the

state court.

The prayer of the complaint in the state court action

between the same parties and involving the same issues as

that in the present case was for an injunction

"from selling or disposing of plaintiffs' 20% of the

oil produced and saved on said lease and from inter-

fering with plaintiff's' going on said property and

removing their share of said oil * * *."

II.

The second ground for reversing in toto the order ap-

pointing the receiver, is that said order should not have

been granted because the plaintiffs were amply protected

by an injunctional order and an order to pay the money

into court.

The injunctional order reads, under date July 22, 1925

:

"And it is further ordered that pending the hearing

upon this order the defendants shall refrain from selling

or removing any oil from said premises and from dispos-

ing of any moneys that may be received by defendants
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for oil sold from said premises during the pendency of

this order." [Tr. p. 46.]

On July 29, 1925, this order was modified allowing" the

defendants to continue in possession and operate the prop-

erty, etc., but contains this provision

:

"but the proceeds of twenty per cent (20%) of all oil on

hand or produced hereafter as aforesaid, shall be paid by

the defendants or defendant selling the same to the clerk

of this court to be held by such clerk to abide the further

order or judgment of this court, and all of the balance

of such proceeds may be received, utilized or disposed of

by said defendants or such of them as may sell such oil,

in such manner as they may see fit." [Tr. p. 54.]

For a period of nearly eight months these orders were

deemed sufficient for the purpose and there has been no

change in conditions requiring further protection.

The opinion herein overlooks our contention with re-

spect to this proposition, pages 42, 43, of our brief; there

is no mention made of it in the opinion.

Judge James, who granted the order appointing the

receiver in the present case, concurred in the opinion filed

in the California District Court of Appeal, to the effect

that a receiver should not be appointed when there was a

protective injunction in effect, as there was in such cir-

cumstances no necessity for any receivership with its

bond, receiver's fees, and attorney's fees and expense.

Dahney Oil Co. v. Providence Oil Co., 22 Cal.

App. 233, 238, 239.

This point is made and citation given on page 42 of

our brief.
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In the present case not only was there an injunctional

order but the fund in dispute was ordered paid into court,

no further protection was or is required.

III.

Your Honors seem to have overlooked, on the question

of lack of jurisdiction of the federal courts in suits for

declaratory relief, the Supreme Court cases of:

Liberty Warehouse Co. v. Grminis, 71 h. Ed. 303,

306, and

State of New Jersey v. Sargent, 70 L. Ed. 177,

cited in our additional citations after argument.

For the foregoing reasons appellant prays for a re-

hearing of his appeal and for an order reversing the

order appointing the receiver.

Respectfully submitted,

Charles C. Montgomery.

Attorney for Appellant.

The undersigned, attorney for appellant, does hereby

certify that in his judgment the foregoing petition for

re-hearing is well founded, and does further certify that

it is not interposed for delay.

Charles C. Montgomery,

Attorney for Appellant,
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In the District Court for the Territory of Alaska,

Second Division.

No. 2976.

ALASKA GOLD RECOVERY COMPANY, a

Corporation, B. T. GOODRIDGE as Ad-

ministrator of the Estate of WILLIAM
O'BRIEN, Deceased, and GEO. D. SCHO-

FIELD,
Plaintiffs,

vs.

NORTHERN MINING AND TRADING CO., a

Corporation,

Defendant.

COMPLAINT.

Plaintiff complains of said defendant, and for

cause of action allege:

1. That, plaintiff, Alaska Gold Recovery Com-

pany is a corporation, duly organized under and

existing pursuant to the laws of the State of

Washington, authorized to do and doing business

in the Territory of Alaska, and has paid its last

license tax due to said Territory.

2. That plaintiff B. T. Goodridge is the duly

appointed, qualified and acting Administrator of

the Estate of William O 'Brien, deceased, and duly

authorized by Law to appear for said Estate and

join as party defendant herein.

3. That the defendant is a corporation duly or-

ganized under the laws of the State of Arizona

and doing business in the Territory of Alaska.
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4. That the said Estate of William O'Brien and

the said Geo. D. Schofield, plaintiffs herein, are

the owners in fee (save only to the paramount ti-

tle of the United States), and in the lawful posses-

sion of that certain valid subsisting placer mining

claim known and described as Combers Right

placer claim, situate at the mouth of Daniels Creek,

in the Cape Nome Mining District, Territory of

Alaska, and have been such owners and in posses-

sion of said placer mining claim for more than

twenty years last past, and which said placer claim

is more particularly described as follows:

Commencing at the Initial Stake at the

Northeast corner of said claim, being a com-

mon corner with the Southeast corner of No.

1 Daniels Creek placer, marked Cor. No. 2 un-

der U. S. Mineral Survey No. 333, thence N.

64° 17' W. along line 2-3 of said No. 1 Dan-

iels Creek placer 193 feet to Cor. No. 2 ; thence

5. 3° 43' W. along line 1-2 Hunter Beach or

Sweet Marie placer (Survey No. 333) 53 feet

to Cor. No. 3; thence N. IT 33' W. along line

2-3 of said Hunter Beach or Sweet Marie

placer (Survey No. 333) 601.8 feet to Cor. No.

4; thence N. 73° 46' W. along line 1-2 Pitka

placer (Sur. No. 1388) 499.6 feet to Cor. No.

5; thence N. 74° 44' W. along line 1-2 of Alice

placer (Sur. No. 1388) 604.6 feet to Cor. No.

6, and N. W. Corner; thence S. 7° 15' W. 187.7

feet to Cor. No. 7 and Southwest corner;

thence S. 78° 47' E. 748 feet to Cor. No. 8;
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thence [1*] S. 64° 50' E. 575 feet to Cor.

No. 9; thence N. 87° 53' E. 530 feet to Cor. No.

10; thence N. 33° 59' E. 125 feet to Cor. No. 1

and place of beginning, containing an area of

7.5 acres.

That said Combers Right placer is further de-

scribed as adjoining the Southerly boundary lines

of U. S. Mineral Surveys numbered 333 and 1388

opposite No. 1 Daniels Creek, Hunter Beach or

Sweet Marie, Pitka and Alice placers under said

surveys, and extends Southerly to mean high-tide

line on the shore of Norton Sound, an arm of Ber-

ing Sea, in said District, and the Southerly bound-

ary line of said Combers Right j)lacer is at said

mean high-tide line.

5. That the plaintiff, Alaska Gold Recovery

Company, a corporation, entered into the posses-

sion of said Combers Right Placer under written

leases from the aforesaid owners of said mining

claim, on or about the 15th day of June, 1924,

vested with the right and authority to work, mine

and operate said placer claim during mining sea-

sons from the date of said entry until November,

1934, and for such further length of time as may
be required by continuous seasonal operations, to

mine and extract the gold and other valuable min-

erals from said placer claim and reduce the same

to a commercial value, and are still in possession

of said mining claim under said leases carrying-

on active mining operations on said claim.

*Page-number appearing at the foot of page of original certified
Transcript of Record.
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(a) That in preparing to mine said Combers

Right placer claim for a long term of years under

said leases, said plaintiff, Alaska Gold Recovery

Company, in good faith, has expended upwards of

the sum of sixty thousand dollars ($60,000.00) in

the erection and installation of a modern mining

plant on said claim near the southeast corner of

Hunter Beach or Sweet Marie placer, consisting

of drag-line buckets, power, cables, masts, elevated

sluiceways, jigs, ball mill and concentrator and

other modern machinery and appliances, capable

of handling from 500 to 1,000 cubic yards of sand

and gravel during each twenty-four hours of oper-

ation, and extracting the values therefrom, and

mined said claim with said plant from June to Oc-

tober of 1924, and has placed orders for additional

machinery for use upon said claim for the 1925

and successive mining seasons, under said leases.

6. The defendant is the owner in fee and in

possession of placer mining claims on and west of

Daniels Creek in Cape Nome Mining District, Ter-

ritory of Alaska, known and described as No. 1

Daniels Creek placer and Hunter Beach or Sweet

Marie placer, under U. S. Mineral Survey No. 333

(combined in one Survey), and that a definite de-

scription under said survey of said Hunter Beach

or Sweet Marie placer is as follows:

COMMENCING at Cor. No. 1 (N.E. cor-

ner of claim) from which U. S. L. M. No. 9

bears S. 63° 41' E. 4808.47 feet distant. Thence

S. 3° 43' W. 978 feet to Cor. No. 2; Thence N.

77° 32' W. 601.8 feet to Cor. No. 3; (S. W.
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Cor.) Thence N. 9° 00' E. 1015 feet to Cor.

No. 4; (N. W. Cor.) Thence S. 72° 23' E.

516.5 feet to Cor. No. 1, and place of begin-

ning, containing an area of 17.21 acres.

(a) That said defendant is also the owner of

Pitka placer, Alice placer and Sweet Marie placer

under U. S. Mineral Survey No. 1388, adjoining

said U. S. Mineral Survey No. 333 on the west.

(b) That a correct plat of the aforesaid mining

claims of defendant and the Combers Right placer,

showing locations, courses and distances of all of

said mining claims singly and in relation to each

other, and the exact area of the southerly portion

of Hunter [2] Beach or Sweet Marie placer

owned by defendant and sought to be condemned

for the public uses hereinafter mentioned, is filed

with this complaint, marked Exhibit "A," and

made a part hereof.

(c) That said plat further shows the location

of the plant of Alaska Gold Recovery Company,

plaintiff herein, upon said Combers Right placer,

and the area and shoal water between low and

mean high tide and under the waters below low

tide opposite and south of said Combers Right

placer intended to be mined by said plant under

Permit from the Secretary of War of the United

States, application for which is now pending.

7. That the placer claims of defendant herein de-

scribed are idle mines and to a great extent, mined

and worked out, and no mining or working of any
kind or character is being done or performed at

this time, or has been done or performed, upon the
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southerly 200 feet of Hunter Beach (or Sweet Ma-
rie) placer or No. 1 Daniels placer for ten years

last past, or any mining of substantial character

upon any of said claims during said period, and

there is no indication that said defendant intends

to work or mine upon any part or portion of said

200 feet of said last-named claims at this time or

in the future, or upon any part or portion of

either of said last-named claims, which are pat-

ented placer idle mining claims, (b) That no

part of southerly 200 feet of said Hunter Beach

(Sweet Marie) or No. 1 Daniels Creek placer can

be hand mined at a profit and defendant has no

plant upon its said claims with which to mine the

same.

(c) That the parcel of land hereinafter de-

scribed out of the southeasterly portion of said

Hunter Beach or Sweet Marie placer sought to be

condemned under this proceeding, is unoccupied

and consists largely of sand beach and mined out

ground and of no immediate or substantial poten-

tial value to defendant.

8. That plaintiffs have heretofore, on diverse

and numerous occasions, attempted to negotiate in

good faith with defendant, its officers, agents and

attorneys, to lease or purchase or secure temporary

surface rights upon said tract hereinafter de-

scribed sought to be condemned, with the intention

of using the same in connection with and to mine

said Combers Right placer, but that said defend-

ant, its officers, agents and attorneys, have at all

times and still do refuse to grant any rights what-
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«ver upon said area, or upon any part or portion

of said Hunter Beach (Sweet Marie) or No. 1

Daniels Creek placer, to plaintiffs, other than to

demand of plaintiffs the extortionate cash price of

$150,000.00 as the sale price of its aforesaid five

placer mining claims, whereas defendant acquired

all of said claims under judgment and sale in par-

tition in this court for the sum of $9,000.00, and

has permitted said claims to lie dormant ever since

said purchase and acquiring a Referee's Deed in

Partition to said properties on the 26th day of Oc-

tober, 1914.

(a) That plaintiff Alaska Gold Recovery Com-

pany, in June of 1924, in preparing to mine said

Combers Right placer, under what its officers then

believed and still believe to be the custom of min-

ers in said District, temporarily placed material

on the southerly portion of Hunter Beach or Sweet

Marie placer, and occupied an area of 40 feet

square on said claim adjoining north boundary line

of Combers Right placer on the sand beach with

said plaintiff's hoists to be used in mining said

Combers Right placer, and that defendant there-

upon prosecuted an action of injunction against

said plaintiff enjoining and restraining said plain-

tiff from any occupancy whatsoever upon its said

mining claim, and defendant, through its officers,

agents and attorneys, will not now permit any user,

temporary or otherwise, or lease, rent or sell at a

reasonable market value, any part or portion of

its said mining claims to plaintiffs for temporary

user in mining said Combers Right placer even to
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the extent of placing a [3] dead man, guy-line

or stacking material or supplies upon any part or

portion of its said idle, unused, unoccupied,

worked out mining claims aforesaid, or to permit

plaintiffs, their officers and agents and servants to

walk over said premises, and threaten to and will,

in case plaintiffs use said premises in any way for

any of the purposes aforesaid in mining said Com-

bers Right placer, prosecute pending, and institute

other suits against plaintiffs for pretended tres-

pass.

9. That said Combers Right placer adjoins the

southerly boimdary line of said Hunter Beach

(Sweet Marie) and No. 1 Daniels Creek placer

and other mining claims of defendant, aforesaid,

and extends southerly to mean high-tide line on

the shore of Norton Sound aforesaid, and is valu-

able only for the gold and other minerals therein

contained, which can be mined and extracted at a

profit by plaintiff Alaska Gold Recovery Company

with its said modern mining plant situate on said

claim and handling from 500 to 1,000 cubic yards

of material daily during mining seasons between

June 15th and October 15th each year, and that it

will require from seven to ten years to mine said

claim and the submarine area adjoining the same

on the south.

(a) That there is no appreciable tide (rise and

fall) on the shore of Norton Sound opposite said

Combers Right placer, but that the sea waters ad-

joining are subject to rise and fall dependent upon

direction and force of wind, and that with heavy
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on-shore winds the water rises and during heavy

blows or on-shore winds from the sea to the land

the sea waters are driven up across mean high-tide

line and over a portion of said placer ground for

short periods of time, thereby rendering it imprac-

ticable to place expensive mining machinery upon

said Combers Right placer to work the same, or

without great risk of loss and damage to such im-

provements and equipment during such storm pe-

riods.

(b) That the approximate depth to bedrock

from the surface on said Combers Right placer,

and of the submarine area adjoining said claim,

all of which is to be mined, is sixty feet, and that

there is upward of 800,000 cubic yards of material

to be handled and mined by said plant of Alaska

Gold Recovery Company from its present position

on said claim.

(c) That a precipitous bluff rises adjoining and

east of No. 1 Daniels Creek placer and Combers

Right placer, and upon said Combers Right placer

there is no place for the flow, deposit or conduct

of tailings or refuse matter from the workings of

said Combrs Right placer, of which said tailings

and refuse matter cannot be deposited in the sea

opposite said claim without seriously hampering

mining operations on said claim and the adjoining

submarine workings by covering over the ground

and pits to be there mined, and that there is no

place on said Combers Right placer for the build-

ing of a reservoir for the storage of water to be

used in mining said claim, and there is no place
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on said Combers Right placer for the erection of

an aerial tram, with attendant masts, poles, tower

lines, dead men, guy-lines and equipment, with

power to operate the same, all of which are neces-

sary to be used in mining said Combers Right

placer, and are public uses under the laws of emi-

nent domain in said Territory; and that the area

in the southeasterly corner of said Hunter Beach

or Sweet Marie placer hereinafter described is the

onl7 place in said vicinity that can be utilized as

a site for a reservoir and a place to deposit debris

and tailings and for an aerial tram with equip-

ment and power to operate the same; all of which

are necessary to the operation of said plant of

Alaska Gold Recovery Company, and the mining

and working of said Combers Right placer. [4]

10. That the tract of land sought to be con-

demned and taken under this proceeding consti-

tutes a part only of an entire parcel of land known

as Hunter Beach or Sweet Marie placer, herein-

before fully described, and that said tract to be

condemned and taken is specifically described as

follows

:

All of that part of Hunter Beach or Sweet

Marie placer under Mineral Survey No. 333,

in Cape Nome Mining District, Territory of

Alaska, described as follows:

COMMENCING at a point on line 3-2 of

Hunter Beach or Sweet Marie placer. Survey

No. 333, at the S. W. Cor. of said tract to be

condemned, situate S. 77° 32' E. 105 feet dis-

tant from Cor. No. 3 of said Hunter Beach or
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Sweet Marie placer; Thence N. 32° 23' E. 116

feet to N. W. Cor, of tract to be condemned;

Thence S. 82° 57' E. 438 feet to N. E. Cor. of

tract to be condemned; Thence S. 3° 43' W.
along line 1-2 of said Hunter Beach or Sweet

Marie placer 150 feet to S. E. Cor. of tract to

be condemned, being also Cor. No. 2 and S. E.

Cor. of said Hunter Beach or Sweet Marie

placer; thence N. 77° 32' W. along line 2-3 of

said Hunter Beach or Sweet Marie placer,

497 feet to the place of beginning, containing

an area of 1.4 acres.

(a) That the uses to which said tract is to be

applied are uses authorized by law, and that the

taking is necessary to such uses, and which uses

are public uses, and as follows:

1. As a dumping place for a working mine,

and a place for the flow, deposit and conduct

of tailings or refuse matter.

2. As a site for a reservoir necessary for

collecting and storing water for use in mining.

3. For an aerial tram, and power line, with

equipment, appliances, structures, cables, lead

lines, towers, masts, poles, guy-lines, dead men,

and all other necessary equipment to permit

of operating, maintaining and keeping the

same in repair.

(b) That each and all of said several uses are

necessary to the working and mining of said Com-
bers Right placer and the shore lands and subma-

rine area adjoining said mining claim for a dis-
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tance of approximately 500 feet southerly of and

from mean high-tide line on said placer claim.

WHEREFORE plaintiffs pray judgment as fol-

lows:

1. That the tract of land specifically described

under paragraph 10 of this complaint be con-

demned to and for the public uses named and de-

scribed in said paragraph, and in subdivisions (a)

and (b) thereof, for the use of said Combers Right

placer and unto plaintiffs to mine and work said

claim; and that order of condemnation be entered

accordingly.

2. For an order declaring that the uses for

which said property is sought to be appropriated,

are public uses, within the meaning of the laws re-

lating to said district, and that the uses to which

said property is to be applied are uses authorized

by law, and that such taking is necessary to such

uses. [5]

•3. For an order appointing three competent

persons, resident in said precinct. Commissioners

to ascertain and determine the amount to be paid

by the plaintiffs to said defendant as damages by

reason of the appropriation of said property, and

specifying the time and place of the first meeting

of said Commissioners, and fixing their compensa-

tion.

4. For an order, pending a final adjudication

of this proceeding, staying all further proceedings

in Cause No. 2951, pending in this court, entitled

Northern Mining and Trading Co., a corporation,

plaintiff", against Alaska Gold Recovery Company,
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a corporation, and J. S. Haynes, defendants, and

that all actions and proceedings against the plain-

tiffs, or either of them, on account of being in pos-

session of said tract sought to be condemned and

taken for the public uses aforesaid, be likewise

stayed pending a final determination of this ac-

tion.

5. For such other, further or different orders

and judgment in the premises as in law and equity

plaintiffs may be entitled to.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs, Nome, Alaska.

Territory of Alaska,

Cape Nome Precinct,—ss.

Geo. D. Schofield, being first duly sworn, accord-

ing to law, deposes and says: That he is one of the

plaintiffs herein, and makes this affidavit on his

own account and for and on behalf of his coplain-

tiffs; that he has read the foregoing complaint,

knows the contents thereof, and that the same is

true, as he verily believes.

GEO. D. SCHOFIELD.

Subscribed and sworn to before me on this 30th

day of June, 1925.

Notary Public for Alaska, Residing at Nome.

[Notary Seal] O. D. COCHRAN,
My commission expires Oct. 1, 1927.

[Endorsed] : Filed June 30, 1925. [6]
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[Endorsed]: No. 2976. In the District Court,

Alaska, 2nd Division. Alaska Gold Recovery Com-

pany, a Corporation, et al. vs. Northern Mining and

Trading Company, a Corporation. Plat. Filed in

the Office of the Clerk of the District Court of the

Territory of Alaska, Second Division, at Nome.

June 30, 1925. John Sundback, Clerk. By
,

Deputy. R. #2976. In the District Court, Terri-

tory of Alaska, Second Division. Alaska Gold Re-

covery Co. et al.. Plaintiff, vs. Northern Mining &
Trading Co., Defendant. Pits. Ex. . Defts.

Ex. 2. Filed July 19, 1926. A. N. Kittilsen, Clerk.

By Norvin W. Lewis, Dex)uty. Geo. D. Schofield,

Atty. for Pltffs.

[Title of Court and Cause.]

DEMURRER.

Comes now the defendant in the above-entitled

action, and demurs to plaintiffs' complaint and for

grounds of demurrer allege

:

1.

That the plaintiffs have no legal capacity to sue.

2.

That the plaintiff, Alaska Gold Recovery Com-
pany, a corf)oration, has no legal capacity to sue.

3.

That the plaintiff, B. T. Goodridge, the adminis-

trator of the estate of William O'Brien, deceased,

has no legal capacity to sue.



16 Northern Mining and Trading Company

4.

That the plaintiff, Geo. D. Schofield, has no legal

capacity to sue.

5.

That there is a defect of parties plaintiff in the

above-entitled action in this:

That the plaintiff, B. T. G-oodridge, as adminis-

trator of the estate of William O'Brien, deceased,

is improperly made a plaintiff in this action, and

is improperly joined as one of the plaintiffs therein.

6.

That there is a defect of parties plaintiff in the

above-entitled action in this

:

That the plaintiff", Geo. D. Schofield, is im-

property made a plaintiff in this action, and is

improperly joined as one of the plaintiff's therein.

7.

That several causes of action have been im-

properly united in said complaint in this:

That an action for eminent domain has been

improperly united with a suit for an injunction.

m
8.

That said complaint does not state facts sufficient

to constitute a cause of action.

9.

That said complaint does not state facts sufficient

to constitute a cause of action in favor of the plain-

tiff', Alaska Gold Recovery Company.

10.

That said complaint does not state facts sufficient
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to constitute a cause of action in favor of B. T.

Gooclridge, as administrator of the estate of Will-

iam O'Brien, deceased.

11.

That said complaint does not state facts sufficient

to constitute a cause of action in favor of the plain-

tiff, Geo. D. Schofield.

12.

That said complaint does not state facts sufficient

to entitle the plaintiffs to the relief demanded

therein, or to any relief.

13.

That said complaint does not state facts sufficient

to entitle the plaintiff, Alaska Gold Recovery Com-

pany, a corporation, to the relief demanded therein,

or to any relief.

14.

That said complaint does not state facts sufficient

to entitle the plaintiff, B. T. Goodridge, as ad-

ministrator of the estate of William O'Brien, de-

ceased, to the relief demanded therein, or to any

relief.

15.

That said complaint does not state facts sufficient

to entitle the plaintiff, Geo. D. Schofield, to the re-

lief demanded therein, or to any relief.

WHEREFORE, the defendant prays that this

action be dismissed, and that it have judgment for

its costs.

LYONS & ORTON,
IRA D. ORTON,

Attornevs for Defendant.
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Service, by receipt of a copy of the within de-

murrer, admitted at Nome, Alaska, July 20, 1925.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs.

[Endorsed] : Filed July 20, 1925. [8]

[Title of Court and Cause.]

AMENDED COMPLAINT.

Plaintiffs complain of defendant, and for cause

of action allege

:

1. That plaintiff, Alaska Gold Recovery Com-

pany is a corporation, duly organized under and

existing pursuant to the laws of the State of Wash-

ington, authorized to do and doing business in the

Territory of Alaska, and has paid its license tax

last due unto said Territory.

2. That plaintiff, B. T. Goodridge is the duly

appointed, qualified and acting administrator of

the estate of William O'Brien, deceased, and duly

authorized by law to appear for said estate and

join as party plaintiff herein.

3. That the defendant is a corporation duly or-

ganized under the laws of the State of Arizona.

4. That the said Estate of William O'Brien and

the said Geo. D. Schofield, plaintiffs herein, are

the owners in fee (save only as to the paramount

title of the United States) and in the lawful pos-

session of that certain, valid, subsisting placer

mining claim known and described as Combers

Right placer claim, situate at the mouth of Daniels
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Creek, in Cape Nome Mining District, Territory

of Alaska, and the said William O'Brien during

his lifetime, and his said estate since his death and

the said Geo. D. Schofield, have been such owners

and in possession of said placer mining claim for

more than twenty [9] years last past, and which

said placer claim is more particularly described as

follows

:

COMMENCING at the Initial Stake (Stake

No, 1) at the Northeast corner of said claim,

being a common corner with the Southeast

corner of No. 1 Daniels Creek placer, marked

Corner No. 2 under U. S. Mineral Survey No.

333; thence North 64° IT W. along line 2-3

of said No. 1 Daniels Creek placer 193 feet to

Cor. No. 2; thence S. 3° 43' W. along line 1-2

Hunter Beach or Sweet Marie placer (Survey

No. 333) 53 feet to Cor. No. 3; thence N. 77° 32'

W. along line 2-3 of said Hunter Beach or

Sweet Marie placer (Survey No. 333) 601.8 feet

to Cor. No. 4; thence N. 73° 46' W. along line

1-2 Pitka placer (Survey No. 1388) 499.6 feet

to Cor. No. 5; thence N. 74° 44' W. along line

1-2 of Alice placer (Survey No. 1388) 604.6

feet to Cor. No. 6 and N. W. corner; thence

S. 7° 15' W. 187.7 feet to Cor. No. 7 and South-

west corner; Thence S. 78° 47' E. 748 feet to

Cor. No. 8; thence S. 64° 50'; E. 575 feet to

Cor. No. 9; thence N. 87° 53' E. 530 feet to

Cor. No. 10 and the Southeast corner; thence

N. 3° 59' E. 125 feet to Cor. No. 1 the Initial
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Stake and place of beginning, containing an

area of 7.5 acres.

That said Combers Right placer is further de-

scribed as adjoining the southerly boundary lines

of U. S. Mineral Surveys numbered 333 and 1388

opposite No. 1 Daniels Creek, Hunter Beach or

Sweet Marie, Pitka and Alice placers under said

surveys, and extends southerly to mean tide line

on the shore of Norton Sound, an arm of Bering

Sea, in said District, and the Southerly boundary

line of said Combers Right placer is at said mean

high tide line.

5. That on or about the 15th day of June, 1924,

I)laintiffs commenced to mine said Combers Right

placer, and in preparing to mine said claim for a

term of years, said Alaska Gold Recovery Com-

pany, in good faith, expended upwards of the sum

of sixty thousand dollars ($60,000.00) in the erection

and installation of a modern mining plant on said

claim near the southeast corner of Hunter Beach

or Sweet Marie claim owned by defendant; which

said plant consists of bucket-line, power, cables,

masts, poles, elevated sluiceways, jigs, ball mill and

amalgamator, together with other modern machin-

ery and appliances, capable of handling 1,000 cubic

yards of sand, gravel and material during each

twenty-four hours of operation, and extracting the

values therefrom, and mined said claim with said

plant from June to October of 1924, and continued

to mine said claim during said mining season, ex-

cept as hampered by defendant, as hereinafter al-

leged.
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6. That the defendant is the owner in fee and in

possession [10] of placer mining claims on and

west of Daniels Creek, in Cape Nome Mining Dis-

trict, Territory of Alaska, known and described

as No. 1 Daniels Creek and Hunter Beach or Sweet

Marie placer, under U. S. Mineral Survey No. 333

(combined in one survey), and that a definite de-

scription under said survey of said Hunter Beach

or Sweet Marie placer is as follows

:

COMMENCING at Cor. No. 1 (N.E. corner

of claim) from which U. S. L. M. No. 9 bears

S. 63° 41' E. 4808.47 feet distant; Thence S. 3°

43' W. 978 feet to Cor. No. 2; Thence N. 77°

32' W. 601.8 feet to Cor. No. 3 (S. W. Cor.);

Thence N. 9° 00' E. 1015 feet to Cor. No. 4;

(N. W. Cor.); Thence 72° 23' E. 516.5 feet

to Cor. No. 1, and place of beginning, contain-

ing an area of 17.21 acres.

(a) That said defendant is also the owner of

Pitka placer, Alice placer and Sweet Marie

placer under Mineral Survey No. 1388, adjoin-

ing said U. S. Mineral Survey No. 333 on the

west.

(b) That a correct plat of the aforesaid

mining claims of defendant and the said Com-
bers Right placer, showing locations, courses

and distances of all of said mining claims

singly and in relation to each other, and exact

area of the southeasterly portion of Hunter

Beach or Sweet Marie placer owned by defend-

ant upon which surface rights and rights of

way are sought to be condemned for the public
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uses hereinafter mentioned, is filed with this

complaint; likewise showing the location, gen-

eral route, and termini of the areal tram and

power-line to be erected and utilized by plain-

tiffs in mining said Combers Right placer;

Avhich said plat is marked Exhibit ''X," filed

herewith, and made a part of this amended

complaint.

(c) That said plat further shows the location

of said mining plant erected upon said Combers

Right placer from which all of said Combers

Right placer adjoining and lying south of said

No. 1 Daniels Creek and Hunter Beach or

Sweet Marie placers is intended to be and will

be mined by said plant, including the submarine

area adjoining the same.

7. That all of the placer claims of defendant

herein described are idle mines, and to a great ex-

tent mined and worked out, and no mining or work-

ing thereon of any kind or character is being done

or performed at this time, or has been done or per-

formed upon the southerly 250 feet of No. 1 Daniels

Creek or Hunter Beach or Sweet Marie placers for

ten years last past, or any mining of any substantial

character upon any of said claims owned by de-

fendant during said period, and that there is no

indication that said defendant intends to work or

mine upon any part or portion of the lower 250

feet of said last-named claims, or upon any of said

claims, at this time or in the future; which said

claims are patented, idle placer mining claims.

[11]
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(a) That no part of said southerly 250 feet of

said No. 1 Daniels Creek and Hunter Beach or

Sweet Marie placers can be hand-mined at a profit,

and defendant has no plant upon its said claims, or

other mining machinery with which to mine the

same, and no apparent intention to erect such ma-

chinery or to otherwise mine said claims, or any

part thereof.

(b) That the parcel of land hereinafter described

out of the southeasterly corner of said Hunter

Beach or Sweet Marie placer sought to be con-

demned for surface rights and rights of way as

hereinafter alleged, is unoccupied, vacant ground,

and consists largely of a sand beach and tailing

piles from mined-out ground, and is of no immedi-

ate or substantial potential value to defendant.

8. That plaintiffs have heretofore, on divers

and numerous occasions, attempted to negotiate in

good faith with defendant, its officers, agents and

attorneys, to lease or purchase or secure temporary

surface rights upon said tract hereinafter described

and sought to be condemned for surface rights and

rights of way with the intention of immediately

using the same in connection with and for the pur-

pose of mining said Combers Right placer, but that

said defendant, its officers, agents and attorneys,

have at all times refused and still do refuse to

grant any rights whatever upon said area, or upon

any part or portion of said No. 1 Daniels Creek

and Hunter Beach or Sweet Marie placers to plain-

tiffs, other than to demand of plaintiffs the extor-

tionate sale price of $150,000.00 for its said mining
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claims; whereas, defendant acquired all of said

mining claims herein described under judgment

and sale in partition in this court for the sum of

$9,000.00, as appears of record, and has permitted

said claims to lie dormant ever since said purchase

and acquiring its Referee's Deed in Partition to

said properties on the 26th day of October, 1914.

(a) That during the month of June, 1924, plain-

tiffs in preparing to mine said Combers Right

placer, under what they then believed and still be-

lieve to be the customs of miners in said District,

temporarily placed material on the southerly por-

tion of Hunter Beach or Sweet Marie placer and

occupied an area of forty feet square on said claim

adjoining north boundary line of [12] Combers

Right placer on the sand beach of Norton Sound

with mining hoists to be used in mining said

Combers Right placer, and that defendant there-

upon prosecuted an action of injunction enjoining

and restraining plaintiffs from any occupancy

whatsoever upon its said mining claim, and said

defendant through its officers, agents and attor-

neys, will not now permit any user, temporary or

otherwise, of any part of said premises, and will

not lease, rent or sell at a reasonable market value,

any part or portion of its said mining claims to

plaintiffs, or permit any user whatsoever to plain-

tiffs whereby plaintiffs can mine said Combers

Right placer, even to the extent of placing tempo-

rary guy-lines, dead men, or stacking material or

supplies upon any part or portion of its said idle,

unused, unoccupied, worked-out mining claims
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aforesaid, or to permit plaintiffs or their employees

and servants to walk over said premises, and

threaten to and will, in case plaintiffs use said

premises in the most trivial temporary way to fur-

ther actual mining on Combers Right placer, prose-

cute pending and institute other suits against plain-

tiffs for pretended trespass, and otherwise annoy

and harass plaintiffs and deprive them from mining-

said Combers Right placer.

9. That said Combers Right placer adjoins the

southerly boundary line of said No. 1 Daniels Creek

and Hunter Beach or Sweet Marie placers, and

other mining claims owned by defendant as afore-

said, and extends southerly to mean high-tide line

on the shore of Norton Sound aforesaid, and is

valuable only for the gold and other minerals

therein contained, which can be mined and extracted

at a large profit by said modern mining plant on

said Combers Right claim, handling from 500 to

1,000 cubic yards of material daily during mining

season from May 15th to October 15th each year,

and that it will require approximately eight years

to mine said claim and the submarine area adjoin-

ing the same on the south.

(a) That the rise and fall of tide on the shores

of Norton Sound opposite said Combers Right placer

does not exceed one foot, but that the sea waters

adjoining said claim are subject to rise and [13]

fall dependent upon direction and force of winds,

and that with heavy on-shore winds (southerly)

winds the sea waters are driven up across mean
high-tide line and over a portion of the surface of
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said Combers Right placer for short periods of

time, thereby rendering it impracticable to place

expensive mining machinery upon said Combers

Right placer to work and mine the same, or without

great risk of loss and damage to such improvements

and equipment during on-shore storm periods.

(b) That the approximate depth to bedrock from

the surface on Combers Right placer, and of the

submarine area adjoining said claim, all of which

is to be mined, is sixty feet, and that there is up-

wards of 800,000 cubic yards of material to be

handled and mined by the plant from its present

position on said claim.

(c) That a precipitous bluff rises from thc^

water's edge adjoining and east of No. 1 Daniels

Creek placer and said Combers Right placer, and

upon said Combers Right placer, because of said

on-shore storms and rising waters, there is no place

for the setting of hoists; erection of tram, power-

line, with attendant masts, poles, towers, dead men,

guy-lines, cables, and aerial tram and other equip-

ment and temporary structures, and power for the

operation of such aerial tram and to permit of

maintaining the same and keeping it in repair, nor

for the stable fixing, anchoring and fastening of

the northerly termini of said aerial tram; all of

which are necessary for the operation and working

and mining said Comber Right placer, and that the

surface rights and rights of way hereinafter men-

tioned and sought to be condemned, upon, over, across

and along the area hereinafter described situate in

the southeasterlv corner of Hunter Beach or Sweet
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Marie placer is necessary for such purposes and

the only place available therefor, and without which

said Combers Right placer cannot be successfully

mined.

10. That the tract of land sought to be con-

demned and taken under this proceeding for sur-

face rights and rights of way thereon constitutes

a part only of an entire parcel of land known as

Hunter Beach or Sweet Marie placer and No. 1

Daniels Creek placer [14] under joint Mineral

Survey No. 333, hereinbefore fully described, and

that said tract to be condemned and taken for the

purposes in this complaint mentioned, is specifically

described as follows:

COMMENCING at the S. E. Cor. of Hunter

Beach or Sweet Marie placer at Cor. No. 2 of

U. S. Mineral Survey No. 333 of said claim

;

thence N. 3° 43' E. 208 feet along line 2-1 of

said Survey; thence N. 77° 32' W. 208 feet;

thence S. 3° 43' W. 158 feet; Thence N. 77° 32'

W. 100 feet; Thence S. 3° 43' W. 50 feet; thence

along line 3-2 of said survey S. 77° 32' E. 308

feet, to the place of beginning, containing an

area of approximately one and two tenths

(1.2) acres.

(a) That the uses to which said tract is to be

applied are temporary, and are uses authorized by

law, and that the taking is necessary to such uses,

and which uses are public uses, and are as follows:

Surface rights and rights of w^ay, in, upon, over

and across said tract for an Aerial Tram and

power-line, with attendant posts, masts, poles,
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towers, dead men, guy-lines, cables, and temporary

structures, with power for the operation of such

aerial tram, and all other necessary equipment and

supplies to permit of operating, maintaining and

keeping the same in repair, and utilizing the same

for operating, working and mining said Combers

Right placer and adjacent submarine area; all of

which said rights shall be temporary and not extend

over a period of eight years while mining said

Combers Right placer and adjacent submarine

area.

11. That all of the surface of said tract to be

condemned is necessary for the purposes aforesaid

with the temporary right of occupancy as aforesaid,

in maintaining said aerial tram and power-line and

operating the same in mining said Combers Right

placer, and that the termini of said aerial tram and

power-line are as follows:

The northerly terminus is situate midway east

and west adjoining and south of the northerly

boundary line of the tract to be condemned and at

a point N. 3° 43' E. 208 feet and N. 77° 32' W. 104

feet from the S.E. Cor. of Hunter Beach or Sweet

Marie [15] placer, being Cor. No. 2 of said claim

under U. S. Mineral Survey No. 333, being at the

northerly end of the north and south Main Guy
Cable, and with two additional guy cables extend-

ing from the N.E. Cor. and the N.W. Cor. of the

tract to be condemned to the top of an 80-foot mast

set midway east and west about five feet north of

the southerly boundary of the tract to be con-

demned, together with auxiliary guy cables, all of
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which are fully shown on plat Exhibit *'X" filed

herewith.

The southerly terminus is situated at low-tide

line of Bering Sea at a point 600 feet in a south-

westerly direction from the southeast corner of

No. 1 Daniels Creek placer, Cor. No. 2 of Survey

No. 333 of said claim.

(a) The general route of said aerial tram and

power-line is northerly and southerly and extend-

ing over the area aforesaid, reference being had

and hereby made to plat Exhibit "X," filed here-

with for a more definite description thereof.

12. That during the mining season of 1924, from

twenty to twenty-five men were employed in oper-

ating said plant on Combers Right placer, and dur-

ing the mining season of 1925, because of injunctive

orders and the refusal of defendant to lease, sell

or grant any surface rights whatsoever on said

Hunter Beach or Sweet Marie placer, from which

to mine said Combers Right placer, no mining what-

soever was done on said Combers Right placer, and

no mining can be done thereon at a profit without

the surface rights and rights of way upon the tract

sought to be condemned and temporarily used for

the aerial tram and power-line, with fastenings and

appliances to be used in connection therewith, here-

inbefore described.

13. That in addition to the plant already erected

on said Combers Right placer, plaintiffs contem-

plate using the Sauerman slackline cableway exca-

vator system to bring the material to said plant

for sluicing and reduction, and said system has been
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ordered and is ready for shipment to the Combers

Right placer, and will be shipped to be installed

on said claim within the next thirty days in con-

junction with said plant and aerial tram and

power-line, and utilized in mining said Combers

Right placer in [16] case a condemnation is or-

dered as herein prayed for; that an additional sum
of $20,000.00 has been expended for improved min-

ing machinery and appliances to be used during

the present and succeeding seasons in mining said

claim, and a crew of men from 20 to 25 will be em-

ployed at said plant in mining said claim during

the present and succeeding mining seasons until

said claim is mined out, in case the relief herein

prayed for is granted; otherwise said claim will

lie idle alongside defendants idle, unused, vacant

and unoccupied mining claims, to the great and

irreparable damage of plaintiffs.

14. That each and all of the several uses afore-

said are necessary to the working and mining of

said Combers Right placer and the adjoining sub-

marine area, and without which, said Combers

Right placer is rendered valueless.

WHEREFORE, plaintiffs pray judgment as fol-

lows:

1. For an order declaring that the uses for which

said tract is sought to be temporarily appropriated,

are public uses, within the meaning of th(i laws

relating to said district, and that the uses to which

said property is to be applied are uses authorized

by law, and that such taking is necessary to such

uses.
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2. That the tract of land specifically described

under Paragraph 10 of this complaint be con-

demned to and for the public uses named and de-

scribed in said paragraph, and subdivision (a)

thereof, and under Paragraph 11 and subdivision

(a) thereof, for the use of said Combers Right

placer and unto plaintiffs to mine and work said

Combers Right placer; and that order of condem-

nation be entered accordingly.

3. For an order appointing three competent

persons, resident in said precinct, commissioners to

ascertain and determine the amount to be paid b}^

the plaintiffs to the said defendant as damages by

reason of the appropriation of said property, and

specifying the time and place of the first meeting

of said Commissioners, and fixing their compensa-

tion.

4. For such other, further or different orders

and judgment in the premises, as in law and equity

plaintiffs may be entitled [17] to.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs, Nome, Alaska.

Territory of Alaska,

Cape Nome Precint,—ss.

Geo. D. Schofield, being first duly sworn ac-

cording to law, deposes and says : That he is one of

the plaintiffs herein, and makes this affidavit on his

own behalf and for his coplaintiffs ; that he has read

the foregoing complaint, knows the contents thereof,

and that the same is true.

GEO. D. SCHOFTETJ).
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Subscribed and sworn to before me on this 14

day of June, 1926.

[Notarial Seal] C. W. THORNTON,
Notary Public for Alaska, Residing at Nome.

My commission expires Nov. 19, 1927.

Service by receipt of a true and certified copy of

the foregoing amended complaint and plat marked

Exhibit "X," is hereby acknowledged at Nome,

Alaska, on this 15th day of June, 1926.

IRA D. ORTON,
Of Attorneys for Defendant.

[Endorsed]: Filed June 15, 1926. [18]
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tEndorsed]: Original. No. 2976. Exhibit *^X."

Piled in the Office of the Clerk of the Dis-

trict Court of the Territory of Alaska, Sec-

ond Division, at Nome. June 15, 1926. A. N.

Kittilsen, Clerk. By Norvin W. Lewis, Deputy.

No. 2976. District Court, Alaska, 2d Division.

Alaska Gold Recovery Company, a Corp., et al.,

vs. Northern Mining and Trading Co., a Corp.

Exhibit "X." #2976. In the District Court, Ter-

ritory of Alaska, Second Division. Alaska Gold

Recovery Co. et al., Plaintiff, vs. Northern Mining

& Trading Co., Defendant. Pltffs. Ex. "N." Defts.

Ex. . Filed July 16, 1926. A. N. Kittilsen,

Clerk. By Norvin W. Lewis, Deputy. Geo. D.

Schofield, Atty. for Pltffs.

[Title of Court and Cause.]

DEMURRER TO PLAINTIFF'S AMENDED
COMPLAINT.

Comes now the defendant in the above-entitled

action, and demurs to plaintiff's amended com-

plaint and for grounds of demurrer alleges:

1.

That the plaintiffs have no legal capacity to sue.

2.

That the plaintiff', Alaska Gold Recovery Com-
pany, a corporation, has no legal capacity to sue.

3.

That the plaintiff, B. T. Goodridge, the adminis-
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trator of the estate of William O'Brien, has no

legal capacity to sue.

4.

That the plaintiff, Geo. D. Schofield, has no legal

capacity to sue.

5.

That there is a defect of parties plaintiff' in the

above-entitled action in this:

That the plaintiff, B. T. Goodridge, as adminis-

trator of the estate of William O'Brien, deceased,

is improperly made a plaintiff in this action, and is

improperly joined as one of the plaintiffs therein.

6.

That there is a defect of parties plaintiff in the

above-entitled action in this:

That the plaintiff', Geo. D. Schofield, is improp-

erly made a plaintiff in this action, and is im-

properly joined as one of the plaintiff's therein.

7.

That there is a defect of parties plaintiff in this:

That the heirs of William O'Brien, deceased, are

not joined as parties plaintiff.

8.

That there is a defect of parties in this:

That the heirs of William O'Brien have not been

made parties to this proceeding. [19]

9.

That several causes of action have been improp-

erly united in said complaint in this:

That an action for eminent domain has been im-

properly united with a suit for an injunction.
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10.

That said amended complaint does not state facts

sufficient to constitute a cause of action.

11.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of the plaintiff, Alaska Gold Recovery Company.

12.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of B. T. Goodridge, as administrator of the estate

of William O'Brien, deceased.

13.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of the plaintiff, Geo. D. Schofield.

14.

That said amended complamt does not state facts

sufficient to entitle the plaintiff's to the relief de-

manded therein, or to any relief.

15.

That said amended complaint does not state facts

sufficient to entitle the plaintiff, Alaska Gold Ro-

covery Company, a corporation, to the relief de-

manded therein, or to any relief.

16.

That said amended complaint does not state facto

sufficient to entitle the plaintiff, B. T. Goodridge,

as administrator of the estate of William O'Brien,

deceased, to the relief demanded therein, or to any

relief,
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17.

That said amended complaint does not state facts

sufficient to entitle the plaintiff, Geo. D. Scho-

field, to the relief demanded therein, or to any

relief.

WHEREFORE, the defendant prays that this

action be dismissed, and that it have judgment for

its costs.

LYONS AND ORTON,
IRA D. ORTON,

Attorney for Defendant.

Service, by receipt of a copy of the within de-

murrer, admitted at Nome, Alaska, June 21, 1926.

GEO. D. SOHOFIELD,
Attorney for Plaintiffs.

[Endorsed] : Filed June 21, 1926. [20]

[Title of Court and Cause.]

DEMURRER TO PLAINTIFF'S AMENDED
COMPLAINT AS FURTHER AMENDED
BY INTERLINEATION.

Comes now the defendant in the above-entitled

action, and demurs to plaintiff's amended com-

plaint as the same was further amended July 19,

1926, by interlineation, and for grounds of demur-

rer alleges:

1.

That the plaintiff's have no legal capacity to sue.
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2.

That this plaintiff, Alaska Gold Recovery Com-
pany, a corporation, has no legal capacity to sue.

3.

That the plaintiff, B. T. Goodridge, the adminis-

trator of the estate of William O'Brien, has no

legal capacity to sue.

4.

That the plaintiff, Geo. D. Schofield, has no le-

gal capacity to sue.

5.

That there is a defect of parties plaintiff in the

aboe-entitled action in this:

That the plaintiff, B. T. Goodridge, as adminis-

trator of the estate of William O'Brien, deceased,

is improperly made a plaintiff in this action, and is

improperly joined as one of the plaintiffs therein.

6.

That there is a defect of parties plaintiff in the

above-entitled action in this: [21]

That the plaintiff, Geo. D. Schofield, is improp-

erly made a plaintiff in this action, and is improp-

erly joined as one of the plaintiffs therein.

7.

That there is a defect of parties plaintiff in this:

That the heirs of William O'Brien, deceased, are

not joined as parties plaintiff.

8.

That there is a defect of parties in this:

That the heirs of William O 'Brien have not been

made parties to this proceeding.
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9.

That several causes of action have been improp-

erly united in said complaint in this:

That an action for eminent domain has been im-

properly united with a suit for an injunction.

10.

That said amended complaint does not state facts

sufficient to constitute a cause of action.

11.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of the plaintiff, Alaska Gold Recovery Company.

12.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of B. T. Goodridge, as administrator of the estate

of William O'Brien, deceased.

13.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of the plaintiff, Geo. D. Schofield.

14.

That said amended complaint does not state facts

sufficient to entitle the plaintiffs to the relief de-

manded therein, or to any relief.

15.

That said amended complaint does not state facts

[22] sufficient to entitle the plaintiff*, Alaska Gold

Recovery Company, a corporation, to the relief de-

m.anded therein, or to any relief.



vs. Alaska Gold Recovery Company. 41

16.

That said amended complaint does not state facts

sufficient to entitle the plaintiff, B. T. Goodridge,

as administrator of the estate of William O'Brien,

deceased, to the relief demanded therein, or to any

relief.

17.

That said amended complaint does not state facts

sufficient to entitle the plaintiff, Geo. D. Schofield,

to the relief demanded therein, or to any relief.

WHEREFORE, the defendant prays that this

action be dismissed, and that it have judgment for

its costs.

LYONS AND ORTON,
IRA D. ORTON,

Attorneys for Defendant.

Service, by receipt of a copy of the within de-

murrer, admitted at Nome, Alaska, July 19, 1926.

GEO. D. SCHOFIELD,
Attorneys for Plaintiffs.

[Endorsed]: Filed July 19, 1926. [23]

[Title of Court and Cause.]

ORDER CORRECTING MINUTES OF THE
COURT.

On stipulation of counsel in open court, it is or-

dered that the minutes of the court for the after-

noon session on July 19th, 1926, commencing at

1:30 P. M. be corrected as follows: By striking

out the words

—
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*'Demurrer to amendment of Amended Com-

plaint as further amended by interlineation,

read by counsel for defense and submit-

ted without argument. Overruled. Exception

taken by defendant."

And inserting in lieu thereof the following:

"The demurrer of defendant to the amended

complaint as further amended by interlinea-

tion, read by counsel for defense and submit-

ted without argument, overruled. Exception

taken by defendant. Thereupon it was stipu-

lated by counsel for plaintiffs and defendant

and ordered by the Court that the answer ta

the amended complaint and reply thereto stand

as answer to the amended complaint as last

amended by interlineation, and the reply

thereto."

DONE in open court this 7th day of September^

1926.

G. J. LOMEN,
District Judge.

O. K.—G. D. S. [24]

[Endorsed] : Filed Sept. 7, 1926. [25]

[Title of Court and Cause.]

ANSWER TO A]V1ENDED COMPLAINT.

Comes now the defendant and for answer to

plaintiffs' amended complaint, admits, alleges and

denies as follows:



vs. Alaska Gold Recovery Company. i?>

1.

Denies that the plaintiff corporation is author-

ized to do business in Alaska,

2.

Admits that B. T. Goodridge is administrator of

the Estate of William O'Brien as alleged in Para-

graph 2 of plaintiffs' amended complaint, but de-

nies each and every other allegation of said Para-

graph 2.

3.

Denies that defendant has any knowledge or in-

formation sufficient to fonii a belief as to the alle-

gations of Paragraph 4 of plaintiffs' complaint.

Further answering said paragraph defendant al-

leges that 3.9 acres being the larger part of the

land contained within the described area of said

alleged Combers Right placer claim is below the

shore line of ordinary or mean high-tide of the

Bering Sea, and that the distance from Comer No.

2 of the Hunter Beach or Sweet Marie Claim to

such mean high-tide line is only 115 feet, and from

Comer No. 3 thereof to such mean high-tide line

is only 80 feet. [26]

4.

Answering Paragrax^h 5 of said amended com-

plaint defendant denies that it has any knowledge

or information sufficient to form a belief as to the

amount of money expended by the plaintiff Alaska

Gold Recovery Company in the erection and instal-

lation of the mining plant as alleged in Paragraph

§ of plaintiffs' amended complaint or as to modem
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character of the same or its capacity or efficiency.

As to the operation of said plant in the year 1924

this defendant alleges that all the material handled

by said plant in 1924 except a very inconsiderable

part thereof was taken and mined from the sub-

marine area below the line of mean high-tide.

Further answering said paragraph defendant al-

leges that in erecting and installing said plant the

said plaintiff did against the protest and objection

of defendant mstall and maintain and operate a

large part thereof on the claims of defendant, and

did, during the year 1924 and subsequent thereto

and still does, continue to occupy a considerable

portion of defendants' claims with its machinery

and appliances, and large quantities of petroleum

fuel oil in drums, lumber and other property,

against the will and objection of defendant and

contrary to and in violation of an injunction is-

sued out of this Honorable Court and still in force.

5.

Answering Paragraph 6 of plaintiffs' amended

complaint, defendant denies that boundaries of the

alleged Combers Right claim are correctly shown

on the plat Exhibit "X" defendant denies all the

allegations of subdivision "C" of Paragraph 6 of

plaintiffs' amended complaint. [27]

6.

Answering Paragraph 7 of plaintiffs' amended

complaint defendant admits that its claims re-

ferred to therein are patented and have been

mined to a great extent, and are not being actually
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mined at present; that defendant lia'^ no mining

plant at present on its claims; that a small part

of its claims consist of sandy beach, and tailing

piles, but denies each and every other allegation

of said Paragraph 7 and each subdivision thereof.

7.

Answering the first subdivision of Paragraph 8

of plaintiffs' complaint, defendant admits that it

has at all times refused and still refuses to grant

plaintiffs, or any of them, any rights whatever

upon any part of any of its claims, but denies each

and every other allegation thereof, except the alle-

gation as to the partition sale. As to the partition

sale, defendant alleges that at the time thereof,

and for many years prior thereto, defendant was

the owner of all of said claims except an undivided

2/12th thereof.

8.

Answering subdivision "a" of Paragraph 8 of

said amended complaint, defendant denies that

there now exists or ever existed any custom of

miners in Alaska by which any one has the right,

temporary or otherwise, to occupy, use or possess

the surface or any part of placer mining claims of

another without such other's consent. Defendant

also denies that its claims are idle, unused, unoc-

cupied or worked out, or that defendant has threat-

ened to institute further or other suits against

plaintiffs or to anno}^ or harrass them, or to pre-

vent them from mining said alleged Combers Right

claim. Defendant admits that it has notified the
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plaintiffs not to trespass in any way on any part

of its claims and that defendant objects to having

its claims or any part thereof occupied by the

power plant, hoists, engines, mining equipment,

[28] fuel oil, lumber and other property of plain-

tiffs' or any of them. Defendant admits that it

does not wish to lease its claims, or any part

thereof to plaintiffs, as it does not consider them

desirable tenants, but would be, and is willing to

sell its entire claims to plaintiffs or any other per-

son at a fair and just valuation.

9.

Answering the first subdivision of Paragraph 9

of said amended complaint, defendant admits that

said alleged Combers Right claim, if it exists at all,

adjoins the southerly boundary of No. 1 Daniels

and Hunter Beach or Sweet Marie Claims, and

other claims of defendant, and extends to mean

high-tidCj but denies each and every other allega-

tion of said subdivision.

10.

Answering Paragraph 9, subdivision ^'b" and

"c" thereof, of said amended complaint, defendant

denies each and every allegation of said paragraph.

Except that defendant admits the location of the

bluff therein referred to.

11.

Denies each and every allegation of subdivision

''a" of Paragraph 10 of said amended complaint.
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12.

Denies each and every allegation of Paragraph

11 of said amended complaint.

13.

Answering Paragraph 12 of said amended com-

plaint, the defendant admits that during a portion

of the 1924 mining season, from ten to twenty-five

men were employed in erecting and operating a

mining plant, so called, situated partly on said al-

leged Combers Right and partly on defendant's

claims, but denies each and eery other allegation

of said [29] Paragraph 12.

14.

As to the allegations of Paragraph 13 of plain-

tiffs' amended complaint, the defendant alleges it

has no knowledge or information sufficient to form

a l^elief except as to the incidental allegations that

defendant's claims are idle, unused, vacant, and un-

occupied, and the allegation of damage, which last

mentioned allegations and each and all of them, de-

fendant denies.

15.

Defendant denies each and every allegation of

Paragraph 14 of plaintiffs' amended complaint.

16.

Further answering plaintiffs' amended complaint,

defendant alleges that it has been one of the owners

of the said placer claims. Discovery or No. 1 Dan-

iels Creek and Hunter or Sweet Marie Beach, ad-

joining and overlapping claims. Mineral Survey

No. 333, since prior to the year 1904, and on the
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26th day of March, 1914, the title to said claims

in fee simple was granted by the United States by

patent to defendant and its co-owners and there-

after in the year 1914 my mesne conveyance the

defendant became, ever since has been, and now is,

sole owner in fee of said claims, and has at all times

been in the sole, actual and exclusive possession

thereof, except for the wrongful trespasses of plain-

tiffs committed in the year 1924 and since. That

said placer claims are valuable chiefly for the large

quantities of placer gold contained therein, and they

have already produced more than $100,000.00 in

placer gold and are of the present actual value of

upwards of $100,000.00.

17.

Although said claims have been mined extensively

by hand surface mining, drifting and hydraulic

mining said [30] claims are only partially

worked out, and contain several hundred thousand

yards of unworked dirt and gravel containing gold

in paying quantities, a large part of which can be

hand worked at a profit by sluicing and drifting.

A very large part of the pay dirt and gravel on

said claims is below the level of creek bed of

Daniels Creek which is a natural watercourse and

also below sea level and the pay is especially rich

and deep at and very near the mouth of Daniels

Creek and on each side thereof and within the area

sought to be condemned by the plaintiffs.

18.

That the area sought to be condemned by plain-

tiffs and the whole of the surface thereof is neces-
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sary to defendant not only for the purpose of min-

ing said area sought to be condemned, but also for

the purpose of mining all the other portions of de-

fendant's claims. That the area sought to be con-

demned is at and includes the mouth of Daniels

Creek where it empties into shore of Bering Sea.

That the unrestricted free and exclusive use of said

area and the whole thereof is absolutely necessary

to defendant for a tail-race, drainage, and a place

for the flow and deposit of tailings, the setting of

sluice boxes, digging of shafts, drifts and tunnels

in mining not only the said area itself, but also all

the other parts of defendant's said claims. That

the defendant has for more than fifteen years past

used and intends in the future to use the area

sought to be condemned for roads, tunnels, flumes,

pipes and dumping places for working not only the

said area itself, but also the remaining area of its

said placer mines, and has also during said time

used and still desires to use said area for the out-

let natural and otherwise for the flow, deposit and

conduct of tailings and refuse [31] matter from

its mines No. 1 Daniels Creek and Hunter Beach

and Sweet Marie patented claims. That if said

area be condemned and used by the plaintiffs for

the uses and purposes set forth in the said amended

complaint, said area could not be used by the de-

fendant for roads, tunnels, ditches, flumes, pipes,

or dumping places for working the defendant's

mines, nor as an outlet natural or otherwise for the

flow, deposit, or conduct of tailings or refuse mat-

ter from defendant's said mines, to which said
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necessary uses the said area has for many years

prior to 1924 been dedicated and used by defendant,

and the use of which for said purposes is to defend-

ant still necessary, beneficial and of great value, to

wit, of a value greatly in excess of fifty thousand

dollars.

19.

That the area of plaintiffs' said alleged Combers

Right claim, which under any circumstances could

be worked by the means set forth in plaintiffs'

amended complaint is less than one acre, and does

not contain to exceed fifty thousand cubic yards of

gravel and material that can be sluiced, and the

depth to bedrock thereon does not average sixty

feet or even thirty feet. That the depth to bed-

rock thereon may exceed thirty feet for a very short

space at and near the mouth of Daniels Creek, but

rises sharply on each side and comes to the surface

on the westerly end of said alleged Combers Right

claim. That the whole gravel area and content of

said Combers Right claim has been hand washed and

sluiced many times by the beach miners and public

generally in the last twenty-five years, except in a

very small area on the eastern end where the beach

miners were not able to always get to bedrock and

said beach miners did, during said years, take and

extract from said claim by repeated [32] work-

ing and sluicing, practically all the gold values con-

tained within the area of said alleged Combers

Right claim. That the interest of William

O'Brien, deceased, being an undivided two-thirds

in said alleged Combers Right claim has been ap-
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praised at only $2,000.00 in the probate proceed-

ings, and said O'Brien was for a considerable time

prior to' his death a pensioner of the Territory of

Alaska as an indigent person.

20.

That during the year 1924 when said claim and

the submarine area adjoining was worked by the

corporation plaintiff during a portion of the sea-

son by the means of its plant described in the origi-

nal and amended complaint, said working and

mining was, as defendant is informed and believes,

conducted at a heavy loss and the total gold pro-

duced only a small fraction of the expenses in-

curred.

21.

Defendant further alleges that the plaintiffs and

particularly the corporation plaintiff intends, if said

area of defendant's claim applied for or part

thereof only be condemned and the surface right,

so called, thereon be granted, to use the same not

only as a right of way for its alleged areial tram,

but also to use the same in a general way for all

purposes, and to exclude the defendant entirely

therefrom. That among the purposes for which

the said plaintiffs intend and will use any area so

condemned are, a site and location for a power

plant consisting of one or more petroleum fuel oil

engines, also gasoline or distillate engines, trans-

mission pulleys and belts, large and heavy hoists,

and other mining equipment, sluices and flumes,

storage of large quantities of lumber, mining equip-

ment, fuel oil, lubricating oil, gasoline, and other
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personal property, also the erection and mainte-

nance thereon of [33] of buildings, tents, camps

and other structures.

22.

That the storage and use of petroleum, fuel and

lubricating oils on said premises cannot be accom-

plished without a considerable quantity thereof es-

caping into and permeating the gold-bearing gravel,

dirt and sand of plaintiffs' claims rendering it

thereafter impossible to extract the placer gold

therefrom. That the damage that tvill thereby

caused, it is impossible to accurately estimate in

advance.

23.

That it is impossible to separate accurately the

damage which defendant will sustain by the con-

demnation of the area demanded by plaintiffs for

the uses and purposes alleged, from the damage to

the remaining area of plaintiffs' claims, but defend-

ant alleges that by such condemnation of the area

demanded, it will be damaged first, the extent of

the value of said area, amounting to not less than

twenty-tive thousand dollars, and second, damage

to the remaining area of defendant's claims, in

amount exceeding fifty thousand dollars.

24.

That the allegation that the plaintiffs wish to

condemn said area of defendant's claims for use

in working and mining the alleged Combers Right

placer claim is colorable only, and the real purpose

of the plaintiffs is to obtain the condemnation

thereof to use the same for the purpose of mining
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or attempting to mine the submarine area adjacent

to said alleged Combers Right claim in which said

submarine area none of plaintiffs have any right,

title or ownership whatever. [34]

And for a further and separate defense, the de-

fendant alleges that the uses and purposes for

which the plaintiffs demand the condemnation of

defendant's property, ar not public, but are private

uses and b}^ such condemnation the defendant will

be deprived of its property without due process of

law and in violation of the fifth amendment to the

Constitution of the United States.

WHEREFORE defendant prays that this pro-

ceeding be dismissed and that it have judgment for

its costs.

LYONS & ORTON,
IRA D. ORTON,

Attorneys for Defendant.

United States of America,

Territory of Alaska,

Second Division,—ss.

Ira D. Orton, being first duly sworn, deposes and

says: That he is one of the attorneys for the

managing agent in Alaska of defendant corporation,

Northern Mining and Trading Company; that he

has read +he foregoing answer and knows the con-

tents and believes it to be true.

IRA D. ORTON.

Subscribed and sworn to before me this 2d day of

July, 1926.

[Seal] F. H. G. GIBSON,
Notary Public in and for Territory of Alaska.
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My commission expires July 7, 1928.

Service admitted July 2d, 1926.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs. [35]

[Endorsed] : Filed July 3d, 1926. [36]

[Title of Court and Cause.]

REPLY.

And now come the plaintiffs and for reply to the

answer of defendant, admit, deny and allege:

1.

Replying to Paragraph 3, allege that plaintiffs

make no claim whatever to any ground below mean

high-tide line of Bering Sea as a part of said

Combers Right placer, and in that behalf allege the

fact to be that the areas and distances mentioned

and described by defendant in paragraph 3 of its

answer were obtained by defendant between July

12th and July 19th, 1925, purposely at a time during

high on-shore winds and excessive flooding of the

sea above mean high-tide line on said claim, but that

during normal conditions, the southerly boundary

of said claim at mean high-tide line is as alleged in

the amended complaint.

2.

Replying to Paragraph 4, deny that the material

handled by plaintiffs' mining plant in 1924 was ex-

tracted largely below mean high tide, but allege that

behalf that said material was extracted largely
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within the boundaries of said Combers Right placer

and to a lesser degree below mean high tide adjoin-

ing said claim.

Further replying to said i)aragraph, deny that

plaintiffs at any time occupied any part or portion

of defendant's claims, other than an area 40 feet

square for the temporary setting of a hoist on the

sand beach at south line of defendant's claims, and

the temporary occupancy near said line for storing

material above excessive flooding of the sea, pending

negotiations with defendant for a leasehold or other

right (which failed) and in case of such failure,

pending condemnation proceedings, which were

commenced immediately, and plaintiffs specifically

deny the violation of any injunction in the premises,

or otherwise, or at all. [37]

3.

Replying to Paragraph 8, deny that defendant is

willing to sell its entire claims at a fair and just

valuation, or otherwise or at all, except at the

abnormally extortionate price of one hundred and

fifty thousand dollars, which is several times the

value of said claims.

4.

Replying to Paragraph 16, deny that defendant

is now or ever has been in the sole and exclusive

possession of said claims, and in that behalf alleges

the facts to be that the settlement of Bluff is located

on Hunter Beach claim and has been continuously

occupied by residents living in their own cabins

thereon ever since the year 1900 adversely to de-

fendant's title; that a public road crosses the lower
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portion of said claims maintained by the Alaska

Road Commission; that a public road-house occupied

a lower portion of said claims for more than fifteen

years last past; all of which public utilities de-

fendant denies plaintiffs the right to utilize, use and

occupy in common with the general public, in

mining said Combers Right placer. Plaintiffs

further deny any wrongful trespass on defendant's

said claims.

Further replying to said paragraph, specifically

deny the value of defendant's said claims to be up-

ward of $100,000.00 or of any greater reasonable

market value than $40,000.00, which value includes

other claims not described in the amended com-

plaint, owned b}^ defendant.

5.

Replying to Paragraph 17, deny that any part or

portion of defendant's said claims can be hand

W'Orked at a profit, by sluicing, drifting or other-

wise.

(a) Admits that Daniels Creek is a natural

watercourse, but in that behalf alleges said creek

to be a dry stream with no water running therein,

save and except during heavy freshets, and that

there is no water therein susceptible of user for

mining purposes.

(b) Deny that the pay is especially rich and

deep at and very near the mouth of Daniels Ci'eek,

and within the area sought to be condemned b}'

plaintiffs, or any richer or deeper than upon the

adjoining Combers Right placer which plaintiff's,

under this proceeding, seek to mine at this time.
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6.

Repljdng to Paragraph 18, deny each and every

allegation in said paragraph contained, except ad-

mitting that the area sought to be condemned is at

the mouth of Daniels Creek.

(a) Especially deny that the pretended user and

dedication alleged by defendant in said paragraph

is of a value in excess of fifty thousand dollars, or

any other sum, save and except a reasonable

nominal rental value of the area sought to be con-

demned, while temporarily used by plaintiffs in

mining said Combers Right placer and adjoining

submarine area.

(b) Especially deny that the user sought by

plaintiffs will in any way deter defendant from

carrying on any of the activities mentioned and de-

scribed in said Paragraph 18, and in case of con-

demnation entered herein, as prayed for by plain-

tiffs, then plaintiffs [38] allege that they are not

adverse to the order of condemnation reserving such

rights unto defendant, its tenants, successors and

assigns, to be utilized at any time during the tempo-

rary occupancy of plaintiffs, whenever defendant^

its tenants, successors or assigns desire, in good

faith, to carry on any of said or other activities

upon said condemned area.

(c) Further replying to said paragraph, plain-

tiffs allege that all of the improvements to be placed

upon said condemned area with which to mine said

Combers Right placer and adjoining submarine area

(except deadmen) will be upon skids subject to be

moved from place to place within said area at any
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time defendant, its tenants, successors or assigns,

may desire, in good faith, to mine or otherwise im-

prove any part of said area, or carry out any of the

objects named in said Paragraph 18, in which case

any or all improvements placed on said condemned

area, including deadmen, can and wdll be shifted

about on said area from time to time, as defendant,

its tenants, successors and assigns may so desire to

utilize the same, and then re-established on said

area upon completely worked out ground as de-

fendant, its tenants, successors or assigns may mine

the same.

7.'

Replying to Paragraph 19, plaintiffs allege that

the estimated yardage on the easterly end of

Combers Right placer to be mined by the mining

plant in its present position is 200,000 cubic yards

on said claim and upwards of an additional 600,000

cubic yards of material on the foreshore and sub-

marine area below^ mean high tide adjoining easterly

end of said claim, all of which can be mined at a

profit by said plant, and which plaintiffs seek to

mine under this condemnation proceeding.

(a) Deny that practically all gold values have

been extracted from said Combers Right placer, and

in that behalf allege that the only mining done on

said claim has been surface mining to a depth of

not exceeding 12 to 15 feet, and that the depth to

bedrock at the place to be mined exceeds sixty feet,

and that the surface hand-mined ground carries

values capable of being mined at a profit in quantity
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mining by the mining plant on said Combers Right

placer.

8.

Replying to Paragraph 20, deny each and every

allegation therein contained, and the whole thereof.

9.

Replying to Paragraph 21, deny that plaintiffs

seek to exclude defendant entirely from said prem-

ises, or otherwise or at all, save and except for the

temporary uses of plaintiffs as alleged in the

amended complaint, and then subject to a user by

defendant as pleaded in subdivisions (b) and (c)

of Paragraph 6 of this reply, as may be provided

by the Court in the entry of any order of condemna-

tion made herein.

10.

Replying to Paragraph 22, deny each and every

allegation therein contained, and the whole thereof.

[39]

11.

Replying to Paragraph 23, deny each and every

allegation therein contained, and the whole thereof,

and especially deny that defendant will be damaged

in any amount or at all, other than a nominal

amount as the reasonable rental value of the area

sought to be condemned.

12.

Replying to Paragraph 24, deny each and every

allegation therein contained, and the whole thereof,

save and except the purpose and intent of plain-
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tiffs is to mine Combers Right placer, the fore-

shore bordering thereon and the adjacent subma-

rine area beneath mean high tide on Bering Sea

opposite said claim, as of right and of law, plain-

tiffs are entitled to do, each being citizens of the

United States.

13.

Replying to the last paragraph of said answer

(unnumbered) plaintiffs deny each and every alle-

gation therein contained, and the whole thereof, and

for further reply thereto, allege that all land in the

Second Judicial Division of the Territory of Alaska

is valuable chiefly, if not entirely, for the gold and

other mineral deposits therein contained, and that

mining for placer gold is the chief industry of said

Division, and that therefore the uses and purposes

for which plaintiffs seek condemnation of the small

area aforesaid out of defendant's idle mines, is a

public use, and said area is necessary to be taken

to enable plaintiff's to work and mine said Combers

Right placer and the land and shoal water between

low and mean high tide and under the waters be-

low low tide opposite and adjoining said mining

claim, and that in case said condemnation is not

awarded, then said Combers Right placer and adja-

cent foreshore and submarine areas must remain

undeveloped and idle to the irreparable damage of

plaintiff's and the retarding of the mining industry

of this District (its principal industry) and to the

consequent damage of the public at large.
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WHEREFORE plaintiffs demand judgment as

prayed for in the amended complaint on file

herein.

GEO. D. SCHOEIELD,
Attorney for Plaintiffs.

Territory of Alaska,

Cape Nome Precinct,—ss.

Geo. D. Schofield, being first duly sworn, deposes

and says, that he is one of the plaintiffs herein and

verifies this reply in his own behalf and for his co-

plaintiffs; that he has read said reply, knows the

contents thereof, and that the allegations contained

are true, as he verily believes.

GEO. D. SCHOFIELD.

Subscribed and sworn to before me this 3d day

of July, 1926.

[Seal] JAMES FRAWLEY,
Notary Public for Alaska, Residing at Nome.

My commission expires Oct. 25, 1926. [40]

Service by receipt of certified copy of foregoing

reply admitted at Nome, Alaska, July 3d, 1926.

IRA D. ORTON,
Of Attorneys for Defendant. [41]

[Endorsed]: Filed July 6, 1926. [42]



62 Northern Mining and Trading Company

[Title of Court and Cause.]

J^INDINGS OF FACT AND CONCLUSIONS
OF LAW.

This cause came on to a trial before tlie court on

the 15th day of July, 1926, upon issue joined under

the amended complaint, answer, and reply; Geo.

D. Schofield, Esq., appearing for plaintiffs and

Ira D. Orton, Esq., appearing for defendant, and

said cause was tried to the Court on the 15th, 16th,

19th and 20th days of July, 1926, and submitted

upon oral and documentary evidence adduced in

open court, and the arguments of counsel thereon,

and now the Court, having heard the evidence ad-

duced, and the arguments of respective counsel

thereon, finds, makes and files the following find-

ings of fact, and devolves the following conclusions

of law therefrom:

1. That plaintiff, Alaska Gold Recovery Com-

pany, is a corporation, duly organized and existing

under and pursuant to the laws of the State of

Washington, authorized to do and doing business

in the Territory of Alaska, and has paid its license

tax last due unto said Territory.

2. That plaintiff, B. T. Goodridge, is the duly

appointed, qualified and acting Administrator of

the Estate of William O'Brien, deceased.

3. That the defendant is a corporation duly or-

ganized under the laws of the State of Arizona, on

the 18th day of June, 1901, for a period of twenty-

five years.
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4. That the said Estate of William O'Brien and

the said Geo. D. Schofield, are the owners in fee

(save only as against the paramount title vested

in the United States) and in the lawful possession

of that certain subsisting placer mining claim

known and described as Combers Right placer

claim, situate at the mouth of Daniels Creek, in

Cape Nome Mining District, Territory of Alaska,

and that the said William O'Brien, during his

lifetime and his said Estate since his death and

the said Geo. D. Schofield, have been such owners

[43] and in the lawful possession of said placer

mining claim for more than twenty years last past,

and which claim under amended Location Notice of

1925, is more particularly described as follows:

COMMENCING at the Initial Stake (Stake

No. 1) at the northeast corner of said claim,

being a common corner with the southeast cor-

ner of No. 1 Daniels Creek placer, marked Cor.

No. 2 under U. S. Mineral Survey No. 333;

thence North 64° 17' W. along line 2-3 of said

No. 1 Daniels Creek placer 193 feet to Cor. No.

2; thence S. 3° 43' W. along line 1-2 Hunter

Beach or Sweet Marie placer (Survey No. 333)

53 feet to Cor. No. 3; thence N. 77°32'W.

along line 2-3 of said Hunter Beach or Sweet

Marie placer (Survey No. 333) 601.8 feet to

Cor. No. 4; thence N. 73°46'W. along line

1-2 Pitka placer (Survey No. 1388) 499.6 feet

to Cor. No. 5; thence N. 74° 44' W. along line

1-2 of Alice placer (Survey No. 1388) 604.6

feet to Cor. No. 6 and N. W. comer; thence S.
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7° 15' W. 187.7 feet to Cor. No. 7 and south-

west corner; thence S. 78° 47' E. 748 feet to

Cor. No. 8; thence S. 64° 5(r E. 575 feet to Cor.

No. 9; thence N. 87° 53' E. 530 feet to Cor.

No. 10 and southeast corner; thence N. 33°

59^ E. 125 feet to Cor. No. 1, the Initial Stake

and place of beginning, containing an area

of 7.5 acres, adjoining the southerly boundary

lines of U. S. Mineral Surveys No. 333 and

No. 1388, opposite No. 1 Daniels Creek, Hunter

Beach or Sweet Marie, Pitka and Alice Plac-

ers, and extending southerly to mean high-tide

line on the shore of Bering Sea, which is the

southerly boundary of said Combers Right

placer.

(a) That by encroachment of the sea and wash-

ing away of sand and gravel, said Combers Right

placer, as claimed by plaintiffs under said amended

location notice, has been washed down along said

southerly boundary line, thereby slightly elevating

the mean high-tide line on said claim and slightly

changing said claim from the calls of said amended

location notice, but there still exists a substantial

area of said Combers Right placer adjoining the

southerly boundary lines of defendant's placer

claims hereinafter described, and extending south-

erly to mean high-tide line of Bering Sea.

5. That there is erected on the northeast corner

of Combers Right placer adjoining the southeast

corner of Hunter Beach of Sweet Marie placer min-

ing plant valued at $80,000.00, consisting of ele-

vated sluiceway, jigs, ball mill, amalgamator
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Lucket-line, power, cable, mastj poles, and other

modem machinery and appliances, capable of

handling an estimated yardage of 1,000' cubic yards

of sand, gravel and material during each twenty-

four hours of operation, and extracting the mineral

values therefrom, which mining plant plaintiffs

seek to utilize in mining said Combers Right

placer and the land and shoal water between low

and mean high tide on the shore of Bering Sea

adjoining said claim, for gold and other precious

metals therein contained.

6. That the defendant is the owner in fee under

letters patent from the United States and in pos-

session of placer mining claims on and west of

Daniels Creek, in Cape Nome Mining District, Ter-

ritory of Alaska, known and described as No. 1

Daniels Creek and Hunter Beach or Sweet Marie

placer, under U. S. Mineral Survey No. 333 (over-

lapping claims combined in one survey) and that

a definite description under said survey of said

Hunter Beach or Sweet Marie placer is as follows:

[44]

COMMENCING at Cor. No. 1 (N. E. Cor-

ner of claim) from which U. S. L. M. No. 9

bears S. 63° 41' E. 4808.47 feet distant; Thence

S. 3° 43' W. 978 feet to Cor. No. 2; Thence

N. 77° 32' W. 601.8 feet to Cor. No. 3 (S. W.
Cor.) ; Thence N. 9° 00' E. 1015 feet to Cor. No.

4; (N. W. Cor) ; Thence S. 72° 23' E. 516.5 feet

to Cor. No. 1, and place of beginning, contain-

ing an area of 17.21 acres.
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(a) That said defendant is also the owner
of the Pitka placer, Alice placer and Sweet

Marie placer under U. S. Mineral survey No.

1388, adjoining said U. S. Mineral Survey No.

333 on the West.

(b) That a plat of the aforesaid mining claims

of defendant and said Combers Right placer, show-

ing locations, courses and distances of all of said

mining claims singly and in relation to each other,

and the exact area of the southeasterly portion of

Hunter Beach or Sweet Marie placer owned by de-

fendant sought to be condemned by plaintiffs for

the public uses described in the amended com-

plaint, and showing location, general route and

termini of the aerial tram and power-line sought

to be erected and used by plaintiffs in mining said

Combers Right placer, is fully set forth in Exhibit

"X," made a part of the amended complaint and

duly admitted in evidence. The Court finds said

plat to be correct, with the exception that the

southerly boundary line of Combers Right placer

has been changed by action of the sea as hereto-

fore found and the southerly terminus of the pro-

posed aerial tram and power-line was on amend-

ment by interlineation of the amended complaint

changed and fixed to be at low tide line of Bering

Sea at a point 600 feet in a southwesterly direc-

tion from the southeast corner of No. 1 Daniels

Creek placer; reference to which Exhibit ''X'^

plat is hereby made.

7. That all of the aforesaid placer claims owned

by defendant are idle mines, and the surface pay



vs. Alaska Gold Recovery Company. 67

thereon to a great extent and to a considerable

depth has been mined and worked out on No. 1

Daniels Creek and Hunter Beach or Sweet Marie

claims, and no mining- or working on any of said

described placers of any kind or character is being

done or performed at this time, or has been done

or performed to any considerable extent for over

ten years last past, or is being done or has been

done on the area sought to be condemned within

the past ten years, and that there is no indication

that defendant intends to work and mine any part

or portion of its said mining claims, or upon the

area sought to be condemned, at this time or in

the immediate future.

(a) That no part of the area sought to be

condemned can be hand-mined at a profit, and de-

fendant has no mining plant or mining machinery

on its said mining claims with which to mine said

claims or the area sought to be condemned, and

no apparent intention to erect such machinery or

to otherwise mine said claims, or any part or por-

tion thereof, and that the area sought to be con-

demned by plaintiffs, is unoccupied, vacant ground

and consists largely of a sand beach and tailing

piles from ground that has been surface mined and

partially mined out, and that there are no build-

ings upon said area, and defendant is in no way
using or utilizing the same.

8. That plaintiffs have heretofore, on divers

and numerous occasions, attempted to negotiate

in good faith with defendant to lease, purchase or

secure temporary surface rights upon the area
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sought to be condemned to be used for temporary

structures, hoist, aerial tram, cables and other

surface uses from which to mine said Combers

Right placer, but that said defendant has at all

times and still does refuse [45] to lease, sell or

grant any rights whatsoever on any part or por-

tion of its said mining claims to plaintiffs, other

than to demand a sale price of $150,000.00 for all

of its said placer mining claims, which plaintiffs

are unable to pay and consider extortionate, and

is in excess of the value of said claims.

9. That said Combers Right placer and the min-

ing claims aforesaid owned by defendant, are val-

uable only for the gold and precious minerals

therein contained.

10. That the rise and fall of tide on Bering Sea

at the southerly boundary line of said Combers

Right placer in no wise interferes with the mining

of said claim, but that the sea waters adjoining

the southerly boundary of said claim are subject to

rise and fall dependent upon direction and force

of winds, and that with heavy on-shore winds

(southerly winds) the waters of Bering Sea are

driven up across mean high-tide line over a por-

tion of the surface of said Combers Right placer

for short periods of time, and on account of such

excessive flooding at various intervals, it is im-

practicable to place expensive mining machinery

upon said Combers Right placer with which to

work and mine said claim, or without great risk of

loss and damage to such improvements and equip-
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ment during on-shore storm periods and excessive

flooding.

11. That a precipitous bluff rises from the

waters edge adjoining and east of No. 1 Daniels

Creek placer and Combers Right claim, and on ac-

count of the excessive flooding of sea waters as

aforesaid, there is no place on said Combers Right

placer for the setting of hoists and the erection of

aerial tram and power-line, with attendant masts,

guy-lines, dead men, and the running of cables and

use of equipment and power for the operation of

such aerial tram, and to permit of maintaining the

same and keeping it in repair; nor for the stable

fixing, anchoring and fastening of the northerly

termini of said aerial tram and power-line; all of

which are necessary for operation, working and

mining said Combers Right placer, and that the

surface rights and right of way hereinafter de-

scribed, upon, over, across and along the specific

area hereinafter described is necessary for such

purposes and the only place available therefor, and

without which, said Combers Right placer cannot

be successfully mined.

12. That the tract sought to be condemned con-

stitutes a part only of an entire parcel of land

known as Hunter Beach or Sweet Marie placer

and No. 1 Daniels Creek placer under joint U. S.

Mineral Survey No. 333, aforesaid, but the Court

is of the opinion that the entire area sought to be

appropriated is not necessary and hereby limits

the amount of property to be appropriated to ti^e

following described area, viz.:
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COMMENCING at the S. E. Cor. of Hun-

ter Beach of Sweet Marie placer at Cor. No. 2

of U. S. Mineral Survey No. 333 of said claim

;

thence N. 3° 23' E. 175 feet along line 2-1 of

said Survey; thence N. 77° 32' W. 200 feet;

thence S. 3° 43' W. 125 feet; thence N. 77° 32'

W. 85 feet; thence S. 3° 43' W. 50 feet; thence

S. 77° 32' E. along line 2-3 of said Survey,

285 feet, to the place of beginning, containing

an area of 90/100 of an acre,

(a) That the uses to which said tract is to be

applied are to be temporary and constitute an

easement only, in and upon, over, across and along

said tract with the right of ingress and egress

thereto and therefrom, and for constructing and

maintaining thereon an aerial tram and power-

line with power, together with the necessary

equipment to permit of operating, maintaining and

keeping the same in repair, and using the same on

said area in mining Combers Right [46] placer

and the land and shoal water between low and

mean high tide on the shore of Bering Sea adjoin-

ing said claim, for gold and other precious metals.

That said user may include aerial tram, with mast

set within ten feet of the southerly boundary lino

of said tract; and not to exceed three cableway

guy-lines and three accompanying buckle guy-

lines leading from said mast to dead men buried

within said area as may be necessary to support

said mast, and together with hoisting-engine and

cables leading therefrom to said mast and on to

said Combers Right placer and the area to be
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mined by plaintiffs, together with right of way

over and across said area and leading therefrom to

said Combers Right placer for said aerial tram

and necessary equipment to operate, maintain and

keep the same in repair.

(b) That the northerly terminus of said aerial

tram is fixed at a point about midway east and

west on the northerly boundary line of said area

to be condemned and the southerly terminus is

fixed at low^-tide line of Bering Sea at a point 600

feet in a southwesterly direction from the south-

east corner of No. 1 Daniels Creek placer, being

from Cor. No. 2 of Survey No. 333 of said claim,

and the general route of said right of way, aerial

tram and powder-line is northerly and southerly

over and across said area.

(c) That the condemnation of all of said area

of 90/100 acres is necessary for the uses and pur-

poses aforesaid, and that the use to which said

tract is to be applied is a use authorized by law,

and that the taking thereof is necessary to such

use, and that the use for which said property is

sought to be appropriated is a public use within

the laws relating to the District and Territory of

Alaska.

13. That said aerial tram and accompanying

equipment aforesaid, with right of way therefor,

is necessary to be used in mining said Combers

Right placer and the land and shoal water between

low and mean high tide on the shore of Bering

Sea adjoining said claim, for gold and other pre-

cious metals, and without which, said placer claim
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and adjoining area aforesaid cannot be mined at a

profit.

14. That the lands of the Territory of Alaska

are largely mineral lands, and in the Second Ju-

dicial Division of said Territory are valuable

chiefly, if not entirely for the gold and other min-

eral deposits therein contained, and that mining

for placer gold is the chief industry of said divi-

sion.

15. That the user of the property sought to be

appropriated by plaintiffs for the purposes afore-

said, under final order of condemnation to be en-

tered herein, will be so restricted as to in nowise

hinder or delay or impede defendant from mining

any part or portion of its said mining claims, in-

cluding the area sought to be appropriated, in case

said defendant, during the time of user by plain-

tiffs of said area, should at any time desire in good

faith, to mine any part or portion of its said min-

ing claims.

16. That the allegations of the amended com-

plaint have been substantially proven by the evi-

dence adduced, and plaintiffs are entitled to the

relief prayed for in the amended complaint.

17. That no violation of the injunction against

the use of said defendant's premises, heretofore

decreed, has been made or done by plaintiffs, and

that the slight uses to which said premises were

made pending this action were to save and protect

property from loss by action of the sea during and

at the time of storms. [47]
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Based upon the foregoing findings of fact, the

Court now devolves the following conclusions of

law:

CONCLUSIONS OF LAW.

1. That the use to which said property is to be

applied, is a use authorized by law.

2. That the taking of said property is necessary

to such use.

3. That the use for which said property is

sought to be appropriated is a public use within

the meaning of the laws relating to the District

and Territory of Alaska.

4. That the Court is satisfied that the public in-

terests require the taking of such lands.

5. That plaintiffs are entitled to an order ap-

pointing three competent persons, resident in the

precinct, commissioners to ascertain and determine

the amount to be paid by plaintiffs to the defend-

ant as damages, by reason of the appropriation of

said property, and specifying the time and place

of the first meeting of such commissioners, and fix-

ing their compensation.

Let interlocutory judgment and order appoint-

ing Commissioners be prepared and submitted to

the Court for signature, accordingly.

Done in open court on this 24th day of July,

1926. G. J. LOMEN,
District Judge.



74 Northern Mining and Trading Company

Service by receipt of true copy hereof accepted

July 23, 1926.

IRA D. ORTON,
Attorney for Plaintiffs.

[Endorsed] : Filed July 24, 1926. [48]

In the District Court for the Territory of Alaska^

Second Division.

No. 2976.

ALASKA GOLD RECOVERY COMPANY, a

Corporation, B. T. GOODRIDGE as Ad-

ministrator of the Estate of WILLIAM
O'BRIEN, Deceased, and GEO. D. SCHO-
FIELD,

Plaintiffs,

vs.

NORTHERN MINING AND TRADING CO., a

Corporation,

Defendant.

INTERLOCUTORY JUDGMENT AND ORDER
APPOINTING COMMISSIONERS.

THIS CAUSE came on to a hearing before the

Court on this day upon motion of plaintiffs for

the entry of interlocutory judgment and order ap-

])ointing Commissioners, in accordance with the

findings of fact and conclusions of law heretofore

made and entered herein, Geo. D. Schofield, Esq.,

appearing for plaintiffs, and Ira D. Orton, Esq.,.
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appearing for defendant, and the Court having

heard the arguments of counsel, and now being

fully advised in the premises, hereby sustains said

motion.

In consideration whereof, it is hereby ordered

and adjudged that all of that part of Hunter

Beach or Sweet Marie placer under U. S. Mineral

Survey No. 333, situate at the Mouth of Daniels

Creek, in Cape Nome Mining District, Territory

of Alaska, hereinafter described, is the area limited

by the Court to which plaintiffs will be confined as

the area sought to be appropriated by the plain-

tiffs in this action, and that the uses to which said

tract is to be applied are temporary and consti-

tute an easement only, in and upon, over across

and along said tract, with the right of ingress and

egress thereto and therefrom, and to construct and

maintain thereon an aerial tram and power-line

with power, together with the necessary equip-

ment to permit of operating, maintaining and

keeping the same in repair, and using the same on

said area in mining Combers Right placer and the

land and shoal water between low and mean high

tide on the shore of Bering Sea adjoining said

claim, for gold and other precious metals, and that

said user may include the erection of an aerial

tram, with mast set within ten feet of the south-

erly boundary line of said tract, and not to exceed

three cableway guy-lines and three accompanying

buckle guy-lines leading from said mast to dead

men buried within said area as may be necessary

to support said mast, and together with hoisting
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engine and cables leading therefrom to said mast

and continuing on to said Combers Right placer

and the area to be mined by plaintiffs, together

with the right of way over and across said area

and leading therefrom to said Combers Right

placer for said aerial tram and necessary equip-

ment to operate, maintain and keep the same in re-

pair; all in case a final order of condemnation is

hereafter entered herein.

That said area is described as follows: [49]

COMMENCING at the S. E. Cor. of Hun-
ter Beach or Sweet Marie placer at Cor. No.

2 of the U. S. Mineral Survey No. 333 of said

claim, Thence N. 3° 23' E. 175 feet along line

2-1 of said Survey; Thence N. 77° 32' W. 200

feet; Thence S. 3° 43' W. 125 Feet; Thence N.

77° 32' W. 85 feet; Thence S. 3° 43' W. 50

feet; thence S. 77° 32' E. along line 2-3 of

said Survey 285 feet, to the place of begin-

ning, containing an area of 90/100 of an acre.

It is further ordered and adjudged that the use

to which said propert}^ is to be applied, is a use

authorized by law; that the taking of said prop-

erty is necessary to such use ; that the use for which

said property is sought to be appropriated is a

public use within the meaning of the laws relating

to the District and Territory of Alaska, and that

the Court is satisfied that the public interests re-

quire the taking of such lands.

It is therefore further ordered and adjudged

that E. F. Bauer, D. F. Lisson and H. L. Wells,

three competent persons, resident in said precinct,

be, and they are hereby appointed Commissioners
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to ascertain and determine the amount to be paid

by plaintiffs to defendant as damages, by reason

of the appropriation of said property, in manner
provided by law. The first meeting of said Com-
missioners shall be held at the office of the District

Clerk of this court, in the courthouse, at Nome,

Alaska, on the 26th day of July, 1926, at the hour

of eleven o'clock A. M., of said day, and the com-

pensation of said Commissioners is hereby fixed at

fifteen dollars per day.

Done in open court on this 24th day of July,

1926.

G. J. LOMEN,
District Judge.

Service accepted July 23, 1926.

IRA D. ORTON,
Atty. for Dft.

[Endorsed] : Filed July 24, 1926. [50]

[Title of Court and Cause.]

PETITION FOR WRIT OF ERROR.

Northern Mining and Trading Company, a cor-

poration, defendant in the above-entitled action,

feeling itself aggrieved by the findings and inter-

locutory judgment filed and entered herein on the

24th day of July, 1926, comes now by Lyons and

Orton, its attorneys and petitions said court for an

order allowing said defendant a writ of error to

the Honorable, the United States Circuit Court of

Appeals for the Ninth Circuit, under and accord-
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ing to the laws of the United States in that behalf

made and provided, and also that an order be made
fixing the amomit of security which the defendant

shall give and furnish upon said writ of error.

LYONS & OETON,
IRA D. ORTON,

Attorneys for Defendant. [64]

[Endorsed]: Filed August 7, 1926. [65]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now Northern Mining and Trading Com-

pany, a corporation, defendant in the above-enti-

tled action and assigns the following errors as hav-

ing been committed by the above-entitled court in

making and entering the findings of fact and con-

clusions of law^ and the interlocutory judgment

made and entered in the above-entitled action July

24th, 1926, upon which errors the said Northern

Mining and Trading Company does and will rely

on its writ of error to the United States Circuit

Court of Appeals to reverse said findings and in-

terlocutory judgment.

1.

The Court erred in overruling the demurrer of

the defendant to plaintiffs' amended complaint as

further amended by interlineation upon the twelfth

ground of demurrer stated therein wherein it is

alleged as ground of demurrer: "That said
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amended complaint does not state facts sufficient

to constitute a cause of action in favor of B. T.

Goodridge as administrator of the Estate of Will-

iam O'Brien, deceased."

2.

The Court erred in overruling the demurrer of

the defendant to the amended complaint as fur-

ther amended by interlineation upon the eleventh

ground of demurrer stated therein, wherein it is

alleged: "That said amended complaint does not

[66] state facts sufficient to constitute a cause of

action in favor of the plaintiff Alaska Gold Recov-

ery Company."

3.

The Court erred in overruling the demurrer of

defendant to the amended complaint as further

amended by interlineation upon the tenth ground

of demurrer stated therein, wherein it is alleged:

"That said amended complaint does not state facts

sufficient to constitute a cause of action."

4.

The Court erred in finding in its findings of fact

that the uses to which the plaintiffs' property are

to be applied as set forth therein constitute a public

use within the meaning of the laws relating to the

District and Territory of Alaska, such uses being

described in the findings of the Court as follows:

(finding 12, subdivision "a")

"That the uses to which said tract is to be

applied are to be temporary and constitute an

easement only, in and upon, over, across and
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along said tract with the right of ingress and

egress thereto and therefrom, and for con-

structing and maintaining thereon an aerial

tram and power-line with power, together with

the necessary equipment to permit of operat-

ing, maintaining and keeping the same in re-

pair, and using the same on said area in mining-

Combers Right placer and the land and shoal

water between low and mean high tide on the

shore of Bering Sea adjoining said claim, for

gold and other precious metals. That said usei-

may include aerial tram, with mast set within

ten feet of the southerly boundary line of said

tract; and not to exceed three cableway guy-

lines and three accompanying buckle guy-lines

leading from said mast to deadmen buried

within said area as may be necessary to sup-

port said mast, and together with hoisting en-

gine and cables leading therefrom to said mast

and on to said Combers Right placer and the

area to be mined by plaintiffs, together with

right of way over and across said area and

leading therefrom to said Combers Right placer

for said aerial tram and necessary equipment

to operate, maintain and keep the same in ]*e-

pair."

5.

The Court erred in finding in its findings of fact

the following: (finding 12, subdivision ^'c")

^'That the condemnation of all of said area

of 90/100 acres is necessary for the uses and

purposes [67] aforesaid, and that the use to
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Avhicli said tract is to be applied is a use au-

thorized by law, and that the taking thereof is

necessary to such use, and that the use for

which said property is sought to be appropri-

ated is a public use within the laws relating to

the District and Territory of Alaska."

for the reason that the uses described and referred

to therein are private uses and uses in which there

is no public character whatever.

6.

The Court erred in finding as a conclusion of law

that the use to which defendant's property is to be

applied by condemnation thereof is a use authorized

by law (Conclusion of Law No. 1).

7.

The Court erred in finding as a conclusion of law

that the taking of plaintiffs' property is necessary

for a public use (conclusion of law No. 2).

8.

The Court erred in finding as a conclusion of law

:

^'That the use for which said property is sought to

be appropriated is a public use within the meaning

of the laws relating to the District and Territory of

Alaska." (Conclusion of Law No. 3.)

9.

The Court erred in finding as a conclusion of law

that the public interests require the taking of de-

fendant's lands (conclusion of law No. 5) in this

that the public has no interest whatever in the use

for which said lands are ordered taken.
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10.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's land is taken and appropriated for the

private use of plaintiifs. [68]

11.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's lands is taken and appropriated for a

right of way for an aerial tram so called, and in

addition thereto, for a power and engine site and

other uses not authorized by any law.

12.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's lands is taken and appropriated to be

utilized by plaintiffs in mining in and upon the

land and shoal water of Bering Sea between low

and mean high tide in which said land none of the

plaintiifs has any interest whatever.

13.

There is error in said interlocutory judgment in

this that mining for gold in all the land and shoal

water of Bering Sea between low and mean high

tide is open equally to all citizens of the Unitea

States and those who have legally declared their in-

tention to become such, and is not a public use for

which private property can be condemned by emi-

nent domain proceedings by an individual or cor-

poration.
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14.

There is error in said interlocutory judgment in

this that in order to maintain and operate the plain-

tiff's aerial tram so called, it will be necessary to

place and maintain in the navigable waters of the

United States below mean high tide, a dolphin or

other, structure, and it does not affirminatively ap-

pear in the last amended complaint or otherwise

in the record that the same has been authorized by

the secretary of war.

15.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of [69] the estate of William O'Brien, de-

ceased, has no right to mine or authorize others to

mine the property of his decedent and a fortiori no

right exists in such administrator to condemn lands

or interests in lands of others for such purpose.

16.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased,

has no right, power or authority to mine in the

lands and shoal water of Bering Sea between low

and mean high tide, and a fortiori cannot condemn

lands or easements in or upon lands of others for

such use or purpose.

17.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased,

has no right, power or authority by eminent do-
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main proceedings to acquire and have vested in

either himself or his decedent's estate, land or ease-

ments in or upon the lands of others.

18.

There is error in said interlocutory judgment in

this that it is not shown by the last amended com-

plaint or by the findings or otherwise in the record

that tlie plaintiff Alaska Gold Recovery Company

has any right, title' or interest in the Combers Right

claim, or any right to mine or operate the same and

therefore cannot condemn defendant's lands for the

purpose of mining on said Combers Right claim.

19.

There is error in said interlocutory judgment in

this, that, whereas, in the complaint, plaintiffs only

ask for a condemnation of a temporary easement

only, and for a [70] period not to exceed eight

years; said interlocutory judgment wrongfully con-

demns and appropriates easement and rights in de-

fendant's lands for an indeterminate and indefinite

period.

20.

That said interlocutory judgment is erroneous in

this that the facts are not sufficient to authorize the

same in law; and that said interlocutory judgment

is erroneous, from the facts found, in not being in

favor of the defendant.

21.

There is error in said findings and interlocutory

judgment in this, that the terms and restrictions of

the defendant's reserved right to mine and use the
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area ordered condemned should have been fully set

forth therein for the information and guidance of

the commissioners and jury, and not reserved to

xmy final order of condemnation.

22.

There is error in said interlocutory judgment in

this, that thereby an interest in defendant's lands

less than a fee is ordered condemned, and such

lesser interest and its extent is not described with

such certainty as to enable commissioners or a jury

to intelligent!}' assess the compensation to be paid

defendant therefor.

23.

There is error in said interlocutory judgment in

this that thereby defendant's lands and easements

thereon and rights therein are condemned and ap-

propriated for uses not public, but to the private

use of plaintiffs, and defendant has thereby been

deprived of his property without due process of

law and in violation of the Fifth Amendment to

the Constitution of the United States, all as set

forth and claimed in defendant's answer to the

plaintiffs' last amended complaint. [71]

WHEREFORE defendant prays that said find-

ings and interlocutory judgment be reversed and

that the defendant be restored to all things it has

lost thereby.

LYONS & ORTON,
IRA D. ORTON,

Attorneys for Defendant Northern Mining and

Trading Company. [72]

[Endorsed] : Filed August 7, 1926. [73]
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At a General Term of the United States District

Court for the Territory of Alaska, Second Di-

vision, Begun and Holden in the City of Nome,

Commencing on the 23d Day of January, 1926.

Present: The Honorable G. J. LOMEN, Dis-

trict Judge, Presiding.

[Title of Court and Cause.]

MINUTES OF COURT—JANUARY 23, 1926—

ORDER ALLOWING WRIT OF ERROR.

Upon motion of Ira D. Orton, attorney for de-

fendant Northern Mining and Trading Company,

and upon filing a petition for writ of error, and

an assignment of errors, it is ordered that a writ

of error be and hereby is allowed to have reviewed

in the United States Circuit Court of Appeals for

the Ninth Circuit the findings and interlocutory

judgment heretofore on July 24th, 1926, entered

herein, and that the amount of bond on said writ

of error be and hereby is fijced at five hundred dol-

lars ($500.00).

Done in open court at Nome, Alaska, this 7th day

of August, 1926.

G. J. LOMEN,
District Judge. [74]

[Endorsed] : Filed August 7, 1926. [75]
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[Title of Court and Cause.]

BOND ON WRIT OF ERROR.

KNOW ALL MEN BY THESE PRESENTS,
that we, Northern Mining and Trading Company,

a corporation, as principal and United States Fi-

delity and Guaranty Company, as surety, are held

and firmly bound unto the plaintiffs above named

in the sum of five hundred dollars ($500.00), to be

paid to the said plaintiffs, their representatives, suc-

cessors and assigns, to which -payment well and

truly to be made we bind ourselves and each of us,

jointly and severally, and our and each of our suc-

cessors, representatives and assigns, firmly by these

presents.

Sealed with our seals and dated the 7th day of

August, 1926.

WHEREAS, the above-named defendant has

sued out a writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to re-

verse the findings and interlocutory judgment en-

tered in the above-entitled cause by the said District

Court for the Territory of Alaska, Second Division,

on July 24th, 1926.

NOW THEREFORE the condition of this obli-

gation is such, that if the above-named Northern

Mining and Trading Company shall prosecute said

writ to effect and answer, all [76] costs and dam-

ages if it shall fail to make good its plea, then this
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obligation shall be void; otherwise to remain in full

force and virtue.

NORTHERN MINING AND TRAD-
ING COMPANY,

Principal.

(Seal)

By IRA D. ORTON,
Its Agent and Attorney.

UNITED STxiTES FIDELITY & GUAR-
ANTY COMPANY. (Seal)

By R. W. J. REED,
Attorney-in-Fact,

Surety.

HUGH O'NEILL,

Attorney-in-Fact.

The foregoing bond approved and filed in open

court at Nome, Alaska, this 7th day of August, 1926.

G. J. LOMEN,
Judge of the District Court for the Territory of

of Alaska, Second Division. [77]

[Endorsed] : Filed August 7, 1926. [78]

WRIT OF ERROR (COPY).

United States of America,—ss.

The President of the United States to the Honor-

able the Judge of the District Court for the

Territory of Alaska, Second Division, GREET-
ING:

Because in the record and proceedings, as also

in the rendition of the judgment of a plea entered
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July 24th, 1926, which is in the said District Court

before you, between Alaska Gold Recovery Com-

pany, a corporation, B. T. Goodridge as adminis-

trator of the Estate of William O'Brien, deceased,

and Geo. D. Schofield, plaintiffs, and defendants in

error, and Northern Mining and Trading Company,

a corporation, defendant, and plaintiff in error, a

manifest error hath happened to the great damage

of the said Northern Mining and Trading Com-

pany as by its complaint appears.

We being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send

the record and proceedings aforesaid with all things

concerning the same to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the city

of San Francisco in the State of California, on the

4th day of September, next, in the said Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct that error, what

of right, according to the laws and customs of the

United States, should be done. [79]
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WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the Supreme Court

of the United States, the 7th day of Au^st, 1926.

[Seal of Court] A. N. KITTILSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

Allowed by

:

G. J. LOMEN,
Judge of the District Couil;, Territory of Alaska,

Second Division.

The foregoing copy of writ of error lodged in

the Clerk's office, Aug. 9, 1926.

[Seal] A. N. KITTILSEN,
Clerk District Court, Territor}^ of Alaska, Second

Division.

By Norvin W. Lewis,

Deputy Clerk.

Service of the foregoing writ of error, and re-

ceipt of a copy thereof is hereby admitted this 9th

day of August, 1926.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error. [80]

[Endorsed] : Filed August 9, 1926. [81]
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[Title of Court and Cause.]

ORDER ENLARGING TIME SIXTY DAYS TO
FILE RECORD AND DOCKET CAUSE.
WHEREAS, an appeal has been taken from the

findings and interlocutory judgment entered herein

on July 24th, 1926, and a writ of error has been

sued out to review said findings and interlocutory

judgment, good cause appearing therefor and upon

stipulation of counsel it is ordered by the under-

signed Judge who signed the citations to the appel-

lees and defendants in error that the time within

which the appellant and plaintiff in error shall file

the record and docket said cause on appeal and in

error be and the same is hereby enlarged sixty days

after September 4th, 1926.

Dated at Nome, Alaska, August 10th, 1926.

G. J. LOMEN,
Judge of the District Court, Territory of Alaska,

Second Division.

It is hereby stipulated that the above order may
be entered, and service and receipt of a copy

thereof is hereby acknowledged this 10th day of Au-

gust, 1926.

GEO. D. SCHOFIELD,
Attorney for Plaintiifs. [82]

[Endorsed]: Filed August 10, 1926. [83]
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[Title of Court and Cause.]

ORDER ENLARGING TIME FORTY-FIVE
DAYS TO FILE RECORD AND DOCKET
CAUSE.

WHEREAS, an appeal has been taken from the

findings and interlocutory judgment entered herein

on July 24th, 1926, and a writ of error has been

sued out to review said findings and interlocutory

judgment, good cause appearing therefor, it is or-

dered by the undersigned Judge who signed the

citations to the appellees and defendants in error

that the time within which the appellant and plain-

tiff in error shall file the record and docket said

cause on appeal and in error be and the same is

hereby further enlarged forty-five days from and

after December 1, 1926.

Dated at Nome, Alaska, September 30th, 1926.

G. J. LOMEN,
Judge of the District Court, Territory of Alaska,

Second Division.

Service and receipt of a copy of the above order

is hereby acknowledged this 30th day of September,

1926.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs. [84]

[Endorsed] : Filed Sept. 30, 1926. [85]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.
I, Elmer Reed, Clerk of the District Court of

Alaska, Second Division, do hereby certify that

the foregoing typewritten pages, from 1 to 85, both

inclusive, are a true and exact transcript of the

complaint and Exhibit "A" thereto, demurrer to

complaint, amended complaint as last amended by

interlineation and Exhibit "X" thereto, demurrer

to plaintiifs' amended complaint, demurrer to plain-

ti:ffs' amended complaint as further amended by

interlineation, order correcting minutes of the

court, answer to amended complaint, reply, findings

of fact and conclusions of law, interlocutory judg-

ment and order appointing commissioners, petition

for order allowing appeal, assignment of errors,

bond on appeal, petition for writ of error, assign-

ment of errors, order allowing writ of error, bond

on writ of error, lodged copy w^rit of error, first

order enlarging time and second order enlarging

time, in the case of Alaska Grold Recovery Com-

pany, a Corporation, B. T. Goodridge as Adminis-

trator of the Estate of William O'Brien, Deceased,

and Geo. D. Schofield, Plaintiffs, vs. Northern Min-

ing and Trading Company, a Corporation, Defend-

ant, No. 2976, this Court, and of the whole thereof,

as appears from the records and files in my office

at Nome, Alaska; also certify that said transcript

contains all the pleadings in the above-entitled
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case; and that the original writ of error, original

citation on writ of error and original citation on

appeal are attached to this transcript.

Cost of transcript $37.10, paid by Ira D. Orton,

attorney for defendant.

In witness whereof, I have hereunto set my hand

and affixed the seal of said court, this 14th day of

October, 1926.

[Seal] ELMER REED,
Clerk.

B}^ Norvin W. Lewis,

Deputy.

WRIT OF ERROR (ORIGINAL).

United States of America,—ss.

The President of the United States to the Honor-

able Judge of the District Court for the Terri-

tory of Alaska, Second Division, GREETING:
Because in the record and proceedings, as also in

the rendition of the judgment of a plea entered

July 24th, 1926, which is in the said District Court

before you, between Alaska Gold Recovery Com-

pany, a Corporation, B. T. Goodridge as Adminis-

trator of the Estate of William O'Brien, Deceased,

and Geo. D. Schofield, Plaintiffs, and Defendants

in Error, and Northern Mining and Trading Com-

pany, a Corporation, Defendant, and Plaintiff in

Error, a manifest error hath happened to the great

damage of the said Northern Mining and Trading-

Company as by its complaint appears.
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We being willing that error, if any hath been,

should be duly corrected, and full and sj^iedy jus-

tice done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you

send the record and proceedings aforesaid with all

things concerning the same to the United States

Circuit Court of Appeals for the Ninth Circuit,

together with this writ, so that you have the same

at the city of San Francisco in the State of Cali-

fornia, on the 4th day of September, next, in the

said Circuit Court of Appeals, to be then and there

held, that the record and proceedings aforesaid

being inspected, the said Circuit Court of Appeals

maj^ cause further to be done therein to correct

that error, what of right, according to the laws and

customs of the United States, should be done.

WITNESS the Honorable WILLIAM HOWARD
TAFT, Chief Justice of the Supreme Court of the

United States, the 7th day of August, 1926.

[Seal] A. N. KITTILSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

Allowed by:

G. J. LOMEN,
Judge of the District Court, Territory of Alaska,

Second Division.
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Service of the foregoing- wTit of error, and re-

ceipt of a copy thereof is hereby admitted this 9

day of August, 1926.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error.

[Endorsed] : August 9, 1926.

CITATION ON WRIT OF ERROR.

The United States of America,—ss.

To Alaska Gold Recovery Company, a Corporation,

B. T. Goodridge, as Administrator of the Es-

tate of William O'Brien, Deceased, and Geo.

D. Schofield, GREETING:
You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in said circuit,

on the 4th day of September, next, pursuant to a

v^'rit of error filed in the Clerk's office of the 'Dis-

trict Court of the United States for the Second

Division, Territory of Alaska, wherein Northern

Mining and Trading Company, a corporation, is

plaintiff in error, and you are defendants in error,

to show cause, if any there be, why the findings

and interlocutory judgment rendered and entered

against the said plaintiff in error, as in the said

writ of error mentioned, should not be corrected,

and why speedy justice should not be done to tlie

parties in that behalf.
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WITNESS the Honorable G. J. LOMEN, Judge

of the United States District Court for the Second

Division, Territory of Alaska, at Nome, in said

Territory, this 7th day of August, in the year of our

Lord one thousand nine hundred and twenty-six.

G. J. LOMEN,
Judge of the District Court for the Territory of

Alaska, Second Division.

[Seal] Attest: A. N. KITTILSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

Service admitted at Nome, Alaska, August 9,

1926.

GEO. D. SCHOFIELD,
Attorney for All the Defendants in Error.

[Endorsed] : August 9, 1926.

CITATION ON APPEAL.

The United States of America,—ss.

To Alaska Gold Recovery Company, a Corporation,

B. T. Goodridge, as Administrator of the Es-

tate of William O'Brien, Deceased, and Geo.

D. Schofield, GREETING:
You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, in said Circuit, on

the 4th day of September, next, pursuant to an
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appeal filed in the Clerk's office of the District

Court of the United States for the Second Divi-

sion, Territory of Alaska, wherein Northern Min-

ing and Trading Company, a corporation, is appel-

lant, and you are appellees, to show cause, if any

there be, why the findings and interlocutory judg-

ment rendered and entered against the said appel-

lant, as in the said appeal mentioned, should not

be corrected, and why speedy justice should not be

done to the parties in that behalf.

WITNESS the Honorable G. J. LOMEN, Judge

of the United States District Court for the Second

Division, Territory of Alaska, at Nome, in said

Territory, this 7th day of August, in the year of

our Lord one thousand nine hundred and twenty-

six.

G. J. LOMEN,
Judge of the District Court for the Territory of

Alaska, Second Division.

[Seal] Attest: A. N. KITTILSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

Service admitted August 9th, 1926.

GEO. D. SCHOFIELD,
Attorney for Appellees.

[Endorsed] : August 9, 1926.
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[Endorsed] : No. 5001. United States Circuit

Court of Appeals for the Ninth Circuit. Northern

Mining and Trading Company, a Corporation, Ap-

pellant and Plaintiff in Error, vs. Alaska Gold

Recovery Company, a Corporation, B. T. Good-

ridge, as Administrator of the Estate of William

O'Brien, Deceased, and George D. Schofield, Appel-

lees and Defendants in Error. Transcript of Rec-

ord. Upon Appeal from and Writ of Error to the

United States District Court for the Territory of

Alaska, Second Division.

Filed November 9, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

In the United States Circuit Court of Appeals.

No. 5001.

NORTHERN MINING & TRADING COMPANY,
Plaintiff in Error,

vs.

ALASKA GOLD RECOVERY COMPANY et al.,

Defendants in Error.

STIPULATION RE PRINTING TRANSCRIPT
OF RECORD.

It is hereby stipulated that in printing the rec-

ord in the above-entitled action, the appeal papers
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may be omitted from the printed transcript, and

only the writ of error papers printed.

Dated at Seattle, Washington, November 16, 1926.

LYONS & ORTON,
Attorneys for Plaintiff in Error.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error.

[Endorsed]: No. 5001. United States Circuit

Court of Appeals for the Ninth Circuit. Filed

Nov. 29, 1926. F. D. Monckton, Clerk.
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NORTHERN MINING AND TRADING COM-
PANY, a Corporation,

Plaintiff in Error,

vs.

ALASKA GOLD RECOVERY COMPANY, a Cor-

poration, B. T. GOODRIDGE, as Administrator

of the Estate of WILLIAM O'BRIEN, Deceased,

and GEO. D. SCHOFIELD,
Defendants in Error.

Imf for jpiaintiff in iErr0r

THOMAS R. LYONS
IRA D. ORTON

Attorneys for Plaintiff in Error

920 Alaska Building, Seattle, Washington
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NORTHERN MINING AND TRADING COM-
PANY, a Corporation,

Plaintiff in Error,

vs.

ALASKA GOLD RECOVERY COMPANY, a Cor-

poration, B. T. GOODRIDGE, as Administrator

of the Estate of WILLIAM O'BRIEN, Deceased,

and GEO. D. SCHOFIELD,
Defendants in Error.

Imf fnr ^plaintiff in Error

STATEMENT OF THE CASE

The writ of error in this case was sued out to re-

view the findings and interlocutory judgment in an

eminent domain action prosecuted under the statutes

of the United States applicable to Alaska (Compiled

Laws of Alaska, Civil Code, Chap. 22, pages 322-



329, 31 Stat. L. 522-527, as amended by Session

Laws of Alaska, 1913, page 118).

In making this statement, and elsewhere in this

brief, we will refer to the parties as they were in

the court below.

Only the pleadings, with the exhibits thereto, the

findings and the interlocutory judgment are before

the court. . It appears therefrom that one of the

plaintiffs Geo. D. Schofield, and the estate of Will-

iam O'Brien, deceased, are the owners of an un-

patented mining claim called "Combers Right placer''

situated on the shore of Bering Sea, in the Cape Nome

Recording District, Territory of Alaska (Tr. 18, 19,

20). Said claim as located contained an area of 7.5

acres, (Tr. 20), but this area is now somewhat re-

duced by the encroachment of the sea (Tr. 64). The

defendant is and has been for many years the owner

of two patented placer claims. No. 1 Daniels Creek,

and the Hunter Beach or Sweet Marie, Mineral Sur-

vey No. 333, containing 17.21 acres, and of three

unpatented claims. Mineral Survey 1388, adjoining

on the west (Tr. 64,65). The claims of the de-

fendant adjoin the claim of plaintiffs on the north,

and the relative situation fully appears by the plat

"Exhibit X" to the amended complaint (Tr. 33). The

Combers Right claim is long and narrow and does
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not exceed in width about 200 feet at any point (Tr.

33).

The original complaint demanded the condemna-

tion of an area of 1.4 acres of the No. 1 Daniels Creek

and Hunter Beach or Sweet Marie claims, such area

being shown on the plat "Exhibit A" (Tr. 14). By

the original complaint plaintiff sought to condemn

the fee in this 1.4 acres for uses described as follows

(Tr. 11):

"(a) That the uses to which said tract is to be ap-

plied are uses authorized by law, and that the tak-

ing is necessary to such uses, and which uses are pub-

lic uses, and as follows:

"1. As a dumping place for a working mine, and

a place for the flow, deposit and conduct of tailings

or refuse matter.

"2. As a site for a reservoir necessary for collect-

ing and storing water for use in mining.

"3. For an aerial tram, and power line, with equip-

ment, appliances, structures, cables, lead lines, towers,

masts, poles, guy-lines, dead men, and all other neces-

sary equipment to permit of operating, maintaining

and keeping the same in repair.

"(b) That each and all of said several uses are

necessary to the working and mining of said Combers

Right placer and the shore lands and submarine area

adjoining said mining claim for a distance of ap-

proximately 500 feet southerly of and from mean
high-tide line on said placer claim."

The plaintiffs, however, amended their complaint

and reduced the area sought to be condemned to 1.2



acres, and demanded a temporary appropriation of

said area for the following uses and purposes (Tr.

27):

"Surface rights and rights of way, in, upon, over

and across said tract for an Aerial Tram and power-

line, with attendant posts, masts, poles, towers, dead

men, guy-lines, cable, and temporary structures, with

power for 'the operation of such aerial tram, and all

other necessary equipment and supplies to permit of

operating, maintaining and keeping the same in re-

pair, and utilizing the same for operating, working
and mining said Combers Right placer and adjacent

submarine area ; all of which said rights shall be tem-

porary and not extend over a period of eight years

while mining said Combers Right placer and ad-

jacent submarine area."

It is then alleged in the amended complaint (Tr.

28)

:

'That all of the surface of said tract to be con-

demned is necessary for the purposes aforesaid with

the temporary right of occupancy as aforesaid, in

maintaining said aerial tram and power-line and
operating the same in mining said Combers Right

placer * * *."

The termini of the aerial tram are then stated,

from which it appears that this tram, which is also

called a power line, has its actual northern terminus

at a mast about eighty feet high, to be set about five

feet in on the claim of defendant, with guy wires ex-

tending to the limits of the area sought to be con-



demned. The southern terminus of the aerial tram

is given as ''at low-tide line of Bering Sea at a point

600 feet in a southwesterly direction from the south-

east corner of No. 1 Daniels Creek placer, Cor. No. 2

of Survey No. 333 of said claim" (Tr. 29).

The plat, "Exhibit X," shows the location of this

aerial tram, so called, as well as the power plant

proposed to be erected and maintained on the claims

of defendant, and the power cables extending there-

from to the mast (Tr. 33).

The amended complaint further alleges that the

plaintiffs commenced in June, 1924, to mine the

Combers Right placer and have expended upwards of

$60,000 in the erection and installation of a mining

plant thereon, said to be capable of handling 1000

cubic yards of gravel per day of 24 hours (Tr. 20).

Other material allegations of said amended com-

plaint may be summarized as follows:

That the claims of defendant are idle mines and to

a great extent worked out, and that their owner has

no plant or mining machinery thereon to work them,

and has no present intention of working them; that

the area sought to be condemned is unoccupied, vacant

ground, consisting largely of sand beach and tailing

piles; that the plaintiffs have attempted to negotiate

with defendant for surface rights on No. 1 Daniels



and Hunter Beach or Sweet Marie claims, but have

been met with refusal to do anything except to de-

mand $150,000 for all their property, which is al-

leged to be extortionate; that when the plaintiffs in

1924 occupied an area forty feet square of defendant's

claims, adjoining the north boundary of the Combers

Right claim, defendant prosecuted an injunction

action against them and defendant has refused and

still refuses to grant plaintiffs any right of way or

user on defendant's property whatever; that gold in

large quantities can be mined on said Combers Right

claim, and the submarine area adjoining, with said

modern plant, and it will take eight years to mine

the areas out; that the rise and fall of the waters

of Bering Sea caused by inshore southerly winds

make it impracticable and unsafe to place expensive

mining machinery on said Combers Right claim, be-

cause of great risk of loss and damage thereto; that

the approximate depth to bed rock on said Combers

Right claim and the submarine area adjoining said

claim, all of which is to be mined, is sixty feet and

there is upwards of 800,000 cubic yards of gravel

to be mined from the present location of the plant

(Tr. 22-26).

The alleged necessity for the condemnation is further

stated in subdivision (c) of paragraph 9 and in



paragraphs 12, 13, and 14 of the amended complaint,

as follows (Tr. 26, 29, 30)

:

''(c) That a precipitous bluff rises from the

water's edge adjoining and east of No. 1 Daniels

Creek placer and said Combers Right placer, and upon

said Combers Right placer, because of said on-shore

storms and rising waters, there is no place for the

setting of hoists; erection of tram, power-line, with

attendant masts, poles, towers, dead men, guy-lines,

cables, and aerial tram and other equipment and tem-

porary structures, and power for the operation of

such aerial tram and to permit of maintaining the

same and keeping it in repair, nor for the stable fixing,

anchoring and fastening of the northerly termini of

said aerial tram; all of which are necessary for the

operation and working and mining said Combers Right

placer, and that the surface rights and rights of way
hereinafter mentioned and sought to be condemned,

upon, over, across and along the area hereinafter de-

scribed situate in the southeasterly corner of Hunter
Beach or Sweet Marie placer is necessary for such

purposes and the only place available therefor, and
without which said Combers Right placer cannot be

successfully mined."

"12. That during the mining season of 1924, from

twenty to twenty-five men were employed in operat-

ing said plant on Combers Right placer, and during

the mining season of 1925, because of injunctive

orders and the refusal of defendant to lease, sell or

grant any surface rights whatsoever on said Hunter

Beach or Sweet Marie placer, from which to mine

said Combers Right placer, no mining whatsoever was

done on said Combers Right placer, and no mining



can be done thereon at a profit without the surface

rights and rights of way upon the tract sought to be

condemned and temporarily used for the aerial tram

and power-line, with fastenings and appliances to be

used in connection therewith, hereinbefore described.

^'13. That in addition to the plant already erected

on said Combers Right placer, plaintiffs contemplate

using the Sauerman slackline cableway excavator

system to bring the material to said plant for sluicing

and reduction, and said system has been ordered and

is ready for shipment to the Combers Right placer,

and will be shipped to be installed on said claim with-

in the next thirty days in conjunction with said plant

and aerial tram and power-line, and utilized in min-

ing said Combers Right placer in case a condemna-

tion is ordered as herein prayed for; that an addi-

tional sum of $20,000.00 has been expended for im-

proved mining machinery and appliances to be used

during the present and succeeding seasons in min-

ing said claim, and a crew of men from 20 to 25 will

be employed at said plant in mining said claim during

the present and succeeding mining seasons until

said claim is mined out, in case the relief herein

prayed for is granted; otherwise said claim will lie

idle alongside defendant's idle, unused, vacant and
unoccupied mining claims, to the great and irrepar-

able damage of plaintiffs.

"14. That each and all of the several uses afore-

said are necessary to the working and mining of said

Combers Right placer and the adjoining submarine
area, and without which, said Combers Right placer

is rendered valueless."

B. T. Goodridge, as administrator of the estate of

William O'Brien, deceased, is joined with Geo. D.



Schofield as a party plaintiff, as is also Alaska Gold

Recovery Company, a corporation. However, a care-

ful examination of the amended complaint fails to

show that said corporation has any interest in the

Combers Right claim, either as owner, lessee, licensee,

or otherwise. The findings and interlocutory judg-

ment are equally silent on this subject.

A demurrer was filed to the amended complaint

as amended by interlineation. This demurrer, which

was both general and special, was overruled by the

court below (Tr. 38-42). The grounds of this de-

murrer now relied on will be stated in the specifica-

tions of error and argument.

The defendant filed an answer to the amended

complaint which stands as the answer to it as

amended by interlineation (Tr. 42). This answer

contained some denials which it will not be necessary

to discuss, as the findings in so far as they establish

facts, must be considered as conclusive. There are,

however, some affirmative allegations in the answer

which are proper for the consideration of the court.

The affirmative allegation of paragraph 3 of de-

fendant's answer (Tr. 43) as to part of plaintiffs'

claim being below ordinary or mean high tide is found

by the court to be at least partially true (Tr. 64).

The allegation of paragraph 4 of said answer (Tr.
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44) as to the occupation of defendant's claims by

plaintiffs against defendant's objection, and without

its consent, is partially admitted by the reply (Tr.

55).

The allegation that defendant's claims are worth

$100,000 is admitted in the reply to the extent of $40,-

000 (Tr. 56), and the allegation of the answer to

the effect that defendant's claims No. 1 Daniels and

Hunter Beach or Sweet Marie, have already pro-

duced over $100,000, and are not worked out (Tr.

48), is not denied in the reply.

The allegation of the answer that the area sought

to be condemned contains pay gravel and is rich and

deep at and near the mouth of Daniels Creek (Tr.

48), is admitted in effect by the reply alleging that

it is no richer or deeper than upon the Combers Right

adjoining (Tr. 56).

The allegation that the interest of the estate of

William O'Brien in the Combers Right claim is an

undivided two-thirds, and has been appraised at only

$2000.00 in the probate proceedings, is not denied in

the reply (Tr. 50, 58).

Paragraph 21 of defendant's answer alleges (Tr.

51):

"Defendant further alleges that the plaintiffs and

particularly the corporation plaintiff intends, if said
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area of defendant's claim applied for or part thereof

only be condemned and the surface right, so called,

thereon be granted, to use the same not only as a

right of way for its alleged aerial tram, but also to

use the same in a general way for all purposes, and
to exclude the defendant entirely therefrom. That
among the purposes for which the said plaintiffs in-

tend and will use any area so condemned are, a site

and location for a power plant consisting of one or

more petroleum fuel oil engines, also gasoline or dis-

tillate engines, transmission pulleys and belts, large

and heavy hoists, and other mining equipment, sluices

and fiumes, storage of large quantities of lumber,

mining equipment, fuel oil, lubricating oil, gasoline,

and other personal property, also the erection and
maintenance thereon of buildings, tents, camps and
other structures."

This paragraph is not denied by the reply, except

in a very qualified way, as follows (Tr. 59)

:

''Replying to Paragraph 21, deny that plaintiffs

seek to exclude defendant entirely from said

premises, or otherwise or at all, save and except for

the temporary uses of plaintiffs as alleged in the

amended complaint, and then subject to a user by

defendant as pleaded in subdivisions (b) and (c)

of Paragraph 6 of this reply, as may be provided

by the Court in the entry of any order of condemna-

tion made herein."

That it is the intention of the plaintiffs to use the

area condemned for many of the purposes alleged

in paragraph 21 of defendant's answer, plainly ap-
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pears in the record. The plat, Exhibit X, shows the

power house proposed to be erected on the area to be

condemned, with power cables extending to the mast

(Tr. 33). The amended complaint, paragraph 10

(a) (Tr. 27), does not confine the proposed use to

a right of way but uses the words ''surface rights"

and asks (Tr. 28) that the use include ''power for

the operation of such aerial tram, and all other

necessary equipment and supplies to permit of operat-

ing, maintaining and keeping the same in repair, and

utilizing the same for operating, working and min-

ing said Combers Right placer and adjacent submarine

area; * * *."

Paragraph 11 of the amended complaint (Tr. 28)

specifically alleges that "all the surface of the tract

to be condemned is necessary for these purposes."

The findings also include in the use to which the

area to be condemned may be put (Tr. 70), "power

line with power, together with the necessary equip-

ment to permit of operating, maintaining and keep-

ing the same in repair," also "together with a hoist-

ing engine and cables leading therefrom to said

mast." This language is also carried into the inter-

locutory judgment (Tr. 75). This is broad enough

to include the installation of a gasoline or fuel oil

engine and hoisting works on defendant's property,

and this right given to maintain thereon the "neces-
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sary equipment to permit of operating, maintaining,

and keeping the same in repair" would or might in-

clude the occupation and use of the whole area con-

demned with the erection of buildings, tents, and

other structures, and the storage thereon of fuel oil,

gasoline, lumber, and other supplies substantially

as alleged in paragraph 21 of defendant's answer.

The plaintiffs in seeking condemnation of de-

fendant's property, do so not only for the purpose of

working their own narrow claim, but also to mine

in Bering Sea, below high water mark. This is made

clear by the allegations of the amended complaint

(Tr. 26, 28, 30), and is thus stated in paragraph

12 of the reply (Tr. 60), that the condemnation is

sought in order to ''mine Combers Right placer, the

foreshore bordering thereon and the adjacent sub-

marine area beneath mean high tide on Bering Sea

opposite said claim."

The interlocutory judgment also provides (Tr. 75)

that the condemnation is made for use in mining not

only the Combers Right claim but also "the land and

shoal water between low and mean high tide on the

shore of Bering Sea adjoining said claim."

The findings in general follow the allegations of

the complaint, and an area of 90-100 acre of de-

fendant's claims is found necessary for plaintiff's
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use and ordered condemned for uses stated as follows

(Tr. 70)

:

''(a) That the uses to which said tract is to be

applied are to be temporary and constitute an ease-

ment only, in and upon, over, across and along said

tract with the right of ingress and egress thereto and

therefrom, and for constructing and maintaining

thereon an aerial tram and powerline with power,

together with the necessary equipment to permit of

operating, maintaining and keeping the same in re-

pair, and using the same on said area in mining

Combers Right placer and the land and shoal water

between low and mean high tide on the shore of

Bering Sea adjoining said claim, for gold and other

precious metals. That said user may include aerial

tram, with mast set within ten feet of the southerly

boundary line of said tract; and not to exceed three

cableway guy-lines and three accompanying buckle

guy-lines leading from said mast to dead men buried

within said area as may be necessary to support

said mast, and together with hoisting-engine and

cables leading therefrom to said mast and on to said

Combers Right placer and the area to be mined by

plaintiffs, together with right of way over and across

said area and leading therefrom to said Combers

Right placer for said aerial tram and necessary equip-

ment to operate, maintain and keep the same in re-

pair.'*

The conclusions of law as as follows (Tr. 73)

:

"1. That the use to which said property is to be ap-

plied, is a use authorized by law.
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"2. That the taking of said property is necessary

to such use.

"3. That the use for which said property is sought

to be appropriated is a public use within the meaning
of the laws relating to the District and Territory of

Alaska.

''4. That the Court is satisfied that the public in-

terests require the taking of such lands.

'^5. That plaintiffs are entitled to an order appoint-

ing three competent persons, resident in the precinct,

commissioners to ascertain and determine the amount
to be paid by plaintiffs to the defendant as damages,

by reason of the appropriation of said property, and

specifying the time and place of the first meeting of

such commissioners, and fixing their compensation.

''Let interlocutory judgment and order appointing

Commissioners be prepared and submitted to the

Court for signature, accordingly."

The interlocutory judgment directs the condemna-

tion of an area of 90-100 of an acre, described by

metes and bounds, for the use of plaintiffs, stated

as follows (Tr. 75) :

u* * * ^Y\8ii the uses to which said tract is to be

applied are temporary and constitute an easement

only, in and upon, over, across and along said tract,

with the right of ingress and egress thereto and there-

from, and to construct and maintain thereon an aerial

tram and power-line with power, together with the

necessary equipment to permit of operating, main-

taining and keeping the same in repair, and using

the same on said area in mining Combers Right placer

and the land and shoal water between low and mean
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high tide on the shore of Bering Sea adjoining said

claim, for gold and other precious metals, and that

said user may include the erection of an aerial tram,

with mast set within ten feet of the southerly boun-

dary line of said tract, and not to exceed three cable-

way guy-lines and three accompanying buckle guy-

lines leading from said mast to dead men buried

within said area as may be necessary to support said

mast, and together with hoisting engine and cables

leading therefrom to said mast and continuing on to

said Combers Right placer and the area to be mined

by plaintiffs, together with the right of way over

and across said area and leading therefrom to said

Combers Right placer for said aerial tram and neces-

sary equipment to operate, maintain and keep the

same in repair * * *"

Said interlocutory judgment further adjudged (Tr.

76):

"It is further ordered and adjudged that the use

to which said property is to be applied, is a use

authorized by law; that the taking of said property

is necessary to such use; that the use for which said

property is sought to be appropriated is a public use

within the meaning of the laws relating to the Dis-

trict and Territory of Alaska, and that the Court is

satisfied that the public interests require the taking

of such lands."

Three commissioners were appointed by the inter-

locutory judgment to assess the damages.

The defendant, without waiting for final judg-

ment, has brought the case to this court as provided



17

by Section 636 of the Compiled Laws of Alaska. This

procedure has been approved by this court in Van

Dyke vs. Midnight Sun Mining and Ditch Co., Ill

Fed. 85.

SPECIFICATION OF ERRORS

1.

The Court erred in overruling the demurrer of

the defendant to plaintiffs' amended complaint as

further amended by interlineation upon the twelfth

ground of demurrer stated therein wherein it is al-

leged as ground of demurrer: "That said amended

complaint does not state facts sufficient to consti-

tute a cause of action in favor of B, T. Goodridge

as administrator of the Estate of William O'Brien,

deceased."

The Court erred in overruling the demurrer of

the defendant to the amended complaint as further

amended by interlineation upon the eleventh ground

of demurrer stated therein, wherein it is alleged:

"That said amended complaint does not state facts

sufficient to constitute a cause of action in favor of

the plaintiff Alaska Gold Recovery Company."
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3.

The Court erred in overruling the demurrer of

defendant to the amended complaint as further

amended by interlineation upon the tenth ground of

demurrer stated therein, wherein it is alleged: 'That

said amended complaint does not state facts suffi-

cient to constitute a cause of action."

4.

The Court erred in finding in its findings of fact

that the uses to which the plaintiffs' property are to

be applied as set forth therein constitute a public

use within the meaning of the laws relating to the

District and Territory of Alaska, such uses being

described in the findings of the Court as follows

(finding 12, subdivision ''a")

:

"That the uses to which said tract is to be applied

are to be temporary and constitute an easement only,

in and upon, over, across and along said tract with

the right of ingress and egress thereto and there-

from, and for constructing and maintaining thereon

an aerial tram and power-line with power, together

with the necessary equipment to permit of operating,

maintaining and keeping the same in repair, and
using the same on said area in mining Combers Right

placer and the land and shoal water between low and

mean high tide on the shore of Bering Sea adjoining

said claim, for gold and other precious metals. That
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said user may include aerial tram, with mast set

within ten feet of the southerly boundary line of

said tract ; and not to exceed three ca'bleway guy-lines

and three accompanying buckle guy-lines leading

from said mast to deadmen buried within said area

as may be necessary to support said mast, and to-

gether with hoisting engine and cables leading there-

from to said mast and on to said Combers Right

placer and the area to be mined by plaintiffs, together

with right of way over and across said area and
leading therefrom to said Combers Right placer for

said aerial tram and necessary equipment to operate,

maintain and keep the same in repair."

5.

The Court erred in finding in its findings of fact

the following (finding 12, subdivision "c")

:

"That the condemnation of all of said area of

90-100 acres is necessary for the uses and purposes

aforesaid, and that the use to which said tract is to

be applied is a use authorized by law, and that the

taking thereof is necessary to such use, and that the

use for which said property is sought to be appropri-

ated is a public use within the laws relating to the

District and Territory of Alaska."

for the reason that the uses described and referred

to therein are private uses and uses in which there is

no public character whatever.
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The Court erred in finding as a conclusion of law

that the use to which defendant's property is to be

applied by condemnation thereof is a use authorized

by law (Conclusion of Law No. 1).

7.

The Court erred in finding as a conclusion of law

that the taking of plaintiff's property is necessary

for a public use (conclusion of law No. 2).

8.

The Court erred in finding as a conclusion of law:

"That the use for which said property is sought to

be appropriated is a public use within the meaning

of the laws relating to the District and Territory of

Alaska." (Conclusion of Law No. 3.)

.9.

The Court erred in finding as a conclusion of law

that the public interests require the taking of de-

fendant's lands (conclusion of law No. 5) in this

that the public has no interest whatever in the use

for which said lands are ordered taken.
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10.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's land is taken and appropriated for the

private use of plaintiffs.

11.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's lands is taken and appropriated for a

right of way for an aerial tram so called, and in

addition thereto, for a power and engine site and

other uses not authorized by any law.

12.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's lands is taken and appropriated to be util-

ized by plaintiffs in mining in and upon the land and

shoal water of Bering Sea between low and mean high

tide in which said land none of the plaintiffs has

any interest whatever.

13.

There is error in said interlocutory judgment in

this that mining for gold in all the land and shoal



22

water of Bering Sea between low and mean high tide

is open equally to all citizens of the United States and

those who have legally declared their intention to be-

come such, and is not a public use for which private

property can be condemned by eminent domain pro-

ceedings by an individual or corporation.

14.

There is error in said interlocutory judgment in

this that in order to maintain and operate the plain-

tiff's aerial tram so called, it will be necessary to

place and maintain in the navigable waters of the

United States below mean high tide, a dolphin or

other structure, and it does not affirmatively ap-

pear in the last amended complaint or otherwise in

the record that the same has been authorized by the

Secretary of War.

15.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased, has

no right to mine or authorize others to mine the prop-

erty of his decedent and a fortiori no right exists

in such administrator to condemn lands or interest in

lands of others for such purpose.
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16.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased,

has no right, power or authority to mine in the lands

and shoal water of Bering Sea between low and mean

high tide, and a fortiori cannot condemn lands or

easements in or upon lands of others for such use or

purpose.

17.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased,

has no right, power or authority by eminent domain

proceedings to acquire and have vested in either him-

self or his decedent's estate, land or easements in or

upon the lands of others.

18.

There is error in said interlocutory judgment in

this that it is not shown by the last amended com-

plaint or by the findings or otherwise in the record

that the plaintiff Alaska Gold Recovery Company

has any right, title or interest in the Combers Right

claim, or any right to mine or operate the same and
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therefore cannot condemn defendant's lands for the

purpose of mining on said Combers Right claim.

19.

There is error in said interlocutory judgment in

this, that, whereas, in the complaint, plaintiffs only

ask for a condemnation of a temporary easement

only, and for a period not to exceed eight years; said

interlocutory judgment wrongfully condemns and ap-

propriates easement and rights in defendant's lands

for an indeterminate and indefinite period.

20.

That said interlocutory judgment is erroneous in

this that the facts are not sufficient to authorize the

same in law; and that said interlocutory judgment

is erroneous, from the facts found, in not being in

favor of the defendant.

21.

There is error in said findings and interlocutory

judgment in this, that the terms and restrictions of

the defendant's reserved right to mine and use the

area ordered condemned should have been fully set

forth therein for the information and guidance of

the commissioners and jury, and not reserved to any

final order of condemnation.
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There is error in said interlocutory judgment in

this, that thereby an interest in defendant's lands

less than a fee is ordered condemned, and such lesser

interest and its extent is not described with such cer-

tainty as to enable commissioners or a jury to in-

telligently assess the compensation to be paid

defendant therefor.

23.

There is error in said interlocutory judgment in

this that thereby defendant's lands and easements

thereon and rights therein are condemned and ap-

propriated for uses not public, but to the private use

of plaintiffs, and defendant has thereby been deprived

of his property without due process of law and in

violation of the Fifth Amendment to the Constitution

of the United States, all as set forth and claimed in

defendant's answer to the plaintiff's last amended

complaint.

ARGUMENT.

I.

The amended comptaint as amended by interlinea-

tion does not state facts sufficient to constitute a

cause for action.
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This point is raised by the assignment and specifica-

tion of error No. 3 (Tr. 79). The amended complaint

as amended by interlineation is the amended com-

plaint as set forth in the transcript, pages 18 to 33

inclusive.

As the right of eminent domain is entirely statu-

tory, it is necessary first to ascertain from the statute

for what purposes and under what circumstances the

right can be exercised. These are set forth in Sec.

633, page 322, of the Compiled Laws of Alaska (31

Stat. L., 522-527). This section reads as follows:

"Sec. 633. Subject to the provisions of this chap-

ter, the right of eminent domain may be exercised in

behalf of the following public uses:

"(1) All public uses authorized by the Government

of the United States.

"(2) Public buildings and grounds for the use of

the District, and all other public uses authorized by

Congress or other legislative authority of the District.

''(3) Public buildings and grounds for the use of

any precinct, city, town, village, school district, or

other municipal division, whether incorporated or un-

incorporated ; canals, aqueducts, flumes, ditches, or

pipes conducting water, heat, or gas for the use of the

inhabitants of any precinct, city, town, or other mu-

nicipal division, whether incorporated or unincorpor-

ated ; raising the banks of streams, removing obstruc-

tions therefrom, and widening, deepening, or

straightening, their channels; roads, streets, and

alleys, and all other public uses for the benefit of any
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precinct, city, town or other municipal division,

whether incorporated or unincorporated, or the in-

habitants thereof, which may be authorized by Con-

gress or other legislative authority of the district.

"(4) Wharves, docks, piers, chutes, booms, fer-

ries, bridges of all kinds, private roads, plank and turn

pike roads, railroads, canals, ditches, flumes, aque-

ducts, and pipes for public transportation, supplying

mines and farming neighborhoods with water, and
draining and reclaiming lands, and for floating logs

and lumber on streams not navigable, and sites for

reservoirs necessary for collecting and storing water.

*'(5) Roads, tunnels, ditches, flumes, pipes and
dumping places for working mines ; also outlets, natu-

ral or otherwise, for the flow, deposit, or conduct of

tailings or refuse matter from mines; also an occu-

pancy in common by the owners or possessors of dif-

ferent mines of any place for the flow, deposit, or

conduct of tailings or refuse matter from their sev-

eral mines, and sites for reservoirs necessary for col-

lecting and storing water.

"(6) Private roads leading from highways to resi-

dences, mines, or farms.

"(7) Telephone or electric-light lines.

"(8) Telegraph lines.

"(9) Sewerage of any precinct, city, town, village

or other municipal village (supposedly meant 'divi-

sion'), whether incorporated or unincorporated, or

any subdivision thereof, or of any settlement consist-

ing of not less than ten families, or of any public build-

ings belonging to the district or to any college or uni-

versity.

"(10) Tramway lines.
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"(11) Electric power lines."

Under the original complaint (Tr. 1-14), the plain-

tiffs undertook to bring themselves within subdivi-

sions (4), (5) and (6) of Section 633, but the

amended complaint (Tr. 18-33) can by no possibility

be construed as attempting to state a cause of action

in eminent domain under any subdivision except (10),

which contains the two words only, "Tramway lines."

The Act of the Alaska Territorial Legislature of

1913 (Session Laws of 1913, page 118), adds nothing

to this general law, so far as the present case is con-

cerned. This act is entitled

:

"AN ACT declaring the use of water for mining,

power and other purposes, and the use of pole and

tower lines for telephone and telegraph purposes for

aerial tram and for the transmission of electric light

and power to be a public use and providing for the

condemnation of rights-of-way therefor."

It only authorizes condemnation of "rights-of-way"

and specially provides in Sec. 2

:

"Sec. 2. The right-of-way for which provision is

made in the last preceding section shall extend only

to a right-of-way along, upon and across the sur-

face of the lands to be condemned and to a strip

thereof of sufficient width to permit of the construc-

tion thereon of such ditch, flume, pipe line, canal or

other means of conveying water as shall be adequate

for the purposes intended, or for the setting of poles
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or the construction of towers upon which to string

wires for telephone and telegraph lines and lines for

the transmission of electric light or power for the

operation of aerial trams and to permit of maintain-

ing the same and keeping it in repair."

Under these provisions of law we think it is plain

that the complaint in the case at bar must be held

insufficient. The plaintiffs seek not only a right-of-

way for a tramway or aerial tram^ but also demand

and have received by the findings and interlocutory

judgment an easement and right of indefinite posses-

sion of defendant's property, for many other pur-

poses. They demand in the amended complaint (Tr.

28), a site for ''temporary structures, with power for

the operation of such aerial tram, and all other neces-

sary equipment and supplies to permit of operating,

maintaining and keeping the same in repair, and util-

izing the same for operating, working and mining

said Combers Right placer and adjacent submarine

area." They allege (Tr. 28), that ''all of the surface

of said tract to be condemned is necessary for the pur-

pose aforesaid, with the temporary right of occupancy

as aforesaid in maintaining said aerial tram and

power line and operating the same in mining said

Combers Right placer."

"Exhibit X," which is a part of the amended com-

plaint, shows a considerable space marked 'Tower
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Unit" (Tr. 33), with cables leading to the top of the

mast. This power unit, so called, is in reality the

hoisting engine intended to operate the plaintiffs'

mining plant, and this is made more definite when the

findings and interlocutory judgment are entered,

wherein it is denominated a "hoisting engine with

cables leading therefrom to said mast" (Tr. 75, 76).

It is thus seen that it is not a right-of-way for an

aerial tram that plaintiffs really seek. They have

placed the mast which is the actual terminus of the

so-called aerial tram only a few (less than ten) feet

within defendant's lines, and what they do really seek

and have obtained by this judgment is the condemna-

tion of a part of defendant's claims for the purpose

of installing thereon their power plant and hoisting

works, together with the use of the condemned area

for the purpose of operating and maintaining the

same.

It is well settled that all statutes granting the right

of eminent domain must be strictly construed and no

right can be granted to plaintiff not strictly within

the words of the statute.

In Lewis on Eminent Domain, this rule is thus

stated

:

"All grants of power by the government are to be

strictly construed, and this is especially true with

respect to the power of eminent domain, which is
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more harsh and peremptory in its exercise and opera-

tion than any other. 'An act of this sort,' says Bland

J., 'deserves no favor; to construe it liberally would

be sinning against the rights of property'."

/ Lewis on Eminent Domain^ 2nd Ed., Sec.

254, p. 592.

In 20 Corpus Juris, page 534, a large number of

cases on this subject are collected in the foot note.

This Court has also approved this doctrine in a recent

case, Warm Springs Irr. Dist. et al v. Pacific Live

Stock Co., 270 Fed. 560.

Under these authorities we think it is plain that

the right of eminent domain given for "tramway

lines" can not be extended by construction to include

the erection of a general mining plant on the prop-

erty of another for the purpose of working an adjoin-

ing claim. The claim to the right to condemn a right-

of-way for an ''aerial tram" as provided in the Terri-

torial Act of 1913 (Session Laws 1913, pages 118,

119) is a mere subterfuge adopted by plaintiffs to

obtain much larger and more extensive relief. This is

made very plain by certain allegations of plaintiffs'

complaint. Thus, in paragraph 9 (a) of the amended

complaint (Tr. 25), it is alleged that on account of

the heavy tides caused by inshore winds it is "imprac-

ticable to place expensive machinery upon Combers

Right placer to work and mine the same, or without
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great risk of loss and damage to such improvements

and equipment, during on-shore storm periods." And

in subdivision (c) of the same paragraph it is stated

inter alia (Tr. 26) that because of on-shore storms

and rising waters ''there is no place for the setting

of hoists."

It is alleged in the amended complaint (Tr. 30),

that all of the rights sought by plaintiffs are ''neces-

sary to the working and mining of said Combers

Rights placer and the adjoining submarine area, and

without which, said Combers Right placer is rendered

valueless."

We therefore say that the amended complaint does

not state a cause of action under the statutes we have

referred to and quoted from. The relief demanded

and obtained by plaintiffs is so far in excess of and dif-

ferent from the statutory provisions and is wholly un-

warranted in law. Nor can it be said that the de-

murrer should be overruled because plaintiffs are

entitled to part of the relief sought, because their own

allegations show that such relief would be useless and

could not be utilized by them without the additional

relief not authorized by the statutes.

The amended complaint does not state a cause of

action because it shows on its face that the use for

which plaintiffs seek condemnation of defendant's
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property is a private use and such condemnation is in

violation of the Fifth Amendment to the Constitution

of the United States.

These points are raised by additional assignments

and specifications of error, and will be discussed sep-

arately.

II.

The amended complaint does not state a cause of

action in favor of plaintiff B. T. Goodridge, adminis-

trator of the estate of Williain O'Brien, deceased, and

the interlocutory judgment is erroneous in awarding

to said administrator eminent domain rights.

These points are raised by assignments and specifi-

cations of error Nos. 1, 17 and 18 (Tr. 78, 83, 84).

By the terms of the interlocutory judgment certain

easements and rights in a portion of defendants pat-

ented claims are condemned in favor of and are there-

by vested jointly in plaintiffs, one of whom is B. T.

Goodridge, Administrator of the Estate of William

O'Brien, Deceased. The plaintiff B. T. Goodridge, as

such administrator, has under the law no power or

authority to operate or authorize others to operate a

placer mining claim of his decedent's estate. Such a

claim is under the law real estate, and passes to the

heirs of decedent (Compiled Laws of Alaska, Sec.

1713).
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While an administrator has under the laws of

Alaska the temporary right to the possession of the

real estate of his intestate and to receive its rents and

profits (Compiled Laws of Alaska, Sees. 1641 and

1713), he can not lawfully mine thereon because

thereby the substance of the estate is destroyed. It is

alleged in the amended complaint and found by the

Court that the Combers Right placer claim, in which

the estate of William O'Brien has an undivided two-

thirds interest, is valuable only for the minerals con-

tained therein (Tr. 25, 68).

The legal situation in such a case is well stated in

3 Lindley on Mines (3rd Ed.), page 2129, where it is

said

:

'The removal of mineral substances from the land

is an act which constitutes pro tanto a permanent de-

struction of the real estate. It is a use of an estate

which, unlike the use of a house or a farm, consumes

the thing used. It no longer exists."

Not only has an administrator no power to mine

himself but he has no power to authorize others to do

so by lease or license.

Lanyon Zinc Company v. Freeman (Kan.), 75

Pac. 995;

Rupp V. Rupp (Col.), 52 Pac. 290, 291;

In re CampbeWs Estate (Utah), 173 Pac. 688;
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11 Am. & Eng. Ency. of Law, 1059;

24 C. J. 190.

A lease of a mining claim which authorizes the lessee

to remove the gold content thereof is in fact a sale of

interest in the land.

Lanyon Zinc CoTnpany v. Freeman (Kan.), 75

Pac. 995;

Wilson V. Youst, 43 W. Va. 826, 28 S. E. 781,

39 L. R. A. 292;

3 Lindley on Mines (3rd Ed.), 2136, 2139.

Plaintiff in error therefore contends that the min-

ing by an administrator of his decedent's gold placer

claim would be legal waste of the estate and would in

law amount to a devastavit.

In 11 Ruling Case Law, page 136, it is said:

''An administrator, or an executor, in the absence

of authority therefor, is not permitted to use any part

of the estate in trade, or manufacturing or stock spec-

ulation or other business venture, whereby the trust

fund is put at hazard, and the doing by him of these

things has generally been regarded as a breach of

trust and a, devastavit.^^

See also the cases of:

Western Newspaper Union v. Thurmond, 27

Okla. 261, 111 Pac. 204, Ann. Cas. 1912B,

727 and note.



36

Campbell v. Faxon, 73 Kan. 675, 85 Pac. 760,

5L. R. A. (N. S.) 1002.

The administrator, having no right to mine or au-

thorize others to mine, the Combers Right claim, it

follows a fortiori that he would not have the right to

condemn lands or interests in lands of others in order

to enable him to do so. Under the laws of the Terri-

tory of Alaska (Compiled Laws of Alaska, Sec. 650),

the condemnation of lands or interests therein vests in

the condemnor the title to such lands. It is in effect a

purchase thereof. An administrator has no power,

statutory or otherwise, to purchase real property.

Wilson V. Mason, 158 111. 304, 42 N. E. 134,

49 Am. St. Rep. 162.

We therefore say that the complaint does not state

a cause of action in favor of the plaintiff B. T. Good-

ridge, as administrator of William O'Brien, Deceased.

It may be urged that this point can not be raised on

general demurrer because the objections urged do not

apply to the other plaintiffs. But even if this be so,

and the demurrer on this ground should have been

overruled, still the Court was not authorized to order

judgment in favor of the plaintiff administrator.

Assignments of error Nos. 17 and 18 raise this point

(Tr. 83, 84).
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A judgment is certainly erroneous which takes an

interest in defendant's lands and vests them in an

administrator for the purpose of enabling him as such

administrator to commit a devastavit. Lands or in-

terests therein or easements thereon can not be con-

demned in order to enable the condemnor to commit a

wrongful or illegal act.

Minn. Canal & Power Company v. Pratt, 101

Minn. 197, 112 N. W. 395, 11 L. R. A. N. S.

105, 115, 116.

III.

The amended complaint does not state facts suf-

ficient to constitute a cause of action in favor of plain-

tiff Alaska Gold Recovery Company, and the inter-

locutory judgment is erroneous in awarding to said

plaintiff eminent domain rights.

These points are raised by assignments and speci-

fications of error Nos. 2 and 18 (Tr. 79, 84).

There are no allegations in the amended complaint

stating that the Alaska Gold Recovery Company has

any interest whatever in the Combers Right claim as

owner, lessee, licensee, or otherwise, and no allega-

tions whatever stating or showing that plaintiff

Alaska Gold Recovery Company has any right what-

ever to mine thereon, and we therefore contend that
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the Court erred in overruling the eleventh ground of

demurrer to said amended complaint (Tr. 40), and

also erred in the interlocutory judgment in granting

eminent domain rights to the plaintiff Alaska Gold

Recovery Company. If said corporation plaintiff has

no right to mine the Combers Right claim, under what

law can it possibly have the right to condemn defend-

ant's property in order to do so?

IV.

The uses for which defendanfs property has been

ordered condemned are not public uses, but are pri-

vate uses, in which there is no public character what-

ever

This point is raised by assignments and specifica-

tions of error Nos. 4, 5, 6, 7, 8 and 9.

There can be no doubt that the area ordered con-

demned by the interlocutory judgment is to be used in

the private business of mining by plaintiffs. Not-

withstanding this fact, the Court has stated in its

findings and adjudged by the interlocutory judgment

that these private uses are public uses and authorized

by the laws of the Territory of Alaska. Section 633

of the eminent domain law as found in the Compiled

Laws of Alaska, which we quoted in full in subdivi-

sion One of this argument, seems to have been taken
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from the California statute on the same subject. The

Supreme Court of California has decided repeatedly

that under such a law one mine owner can not con-

demn the property of another in order to work his

own claim.

Consolidated Channel Company v. Central Pa-

cific Railroad^ 51 Cal. 269

;

Amador Queen M. Co. v. DeWitt, 73 Cal. 482,

15 Pac. 74.

Sutter Co, v. Nichols, 152 Cal. 688, 93 Pac.

872.

This Court has announced the same doctrine in

Miocene Ditch Company v. Lyng, 138 Fed. 544.

We are aware that the Supreme Court of the United

States has in two cases from Utah upheld the decision

of the Supreme Court of that state ordering condemna-

tion of rights-of-way for what seemed to be only a

private use.

Clark V. Nash, 198 U. S. 361, 25 Sup. Ct. Rep.

676;

Strickley v. Highland Boy M. Co., 200 U. S.

527, 26 Sup. Ct. Rep. 301.

The Supreme Court placed its decision, however, on

the ground that they would follow the Supreme Court

of Utah in construing the statutes of that state. In

Clark V. Nash supra, the court said:
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''But we do not desire to be understood by this de-

cision as approving the broad proposition that private

property may be taken in all cases where the taking

may promote the public interest and tend to develop

the natural resources of the State." (198 U. S. 361.)

The cases of Clark v. Nash^ and Strickley v. High-

land Boy M. Co. swp^-a, would be more convincing if

the plaintiff in the case at bar had confined his de-

mand to a right-of-way for his aerial tram instead of

demanding the right to install on defendant's claim

a power unit, with power cables and a hoisting en-

gine and other property, none of which are provided

for in the statute, either as originally enacted, or as

amended by the act of the Territorial Legislature of

1913 already quoted.

This Court is now asked to sanction the doctrine

that one mine owner may condemn a portion of his

neighbor's claim in order to install thereon a mining

plant for his own private use, and to adjudge that this

private use is in fact a public use. In order to so de-

cide, the Court must read into the statute something

that can not be found there. The words ''Tramway

lines" do not by any fair interpretation of their mean-

ing include a power plant and hoisting works.

That private property can not be taken for private

use, even though compensation be made, is a funda-
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mental doctrine. The authorities are collected in 20

Corpus Juris, page 546.

In the very recent case of Berwin White Coal Min-

ing Company v. United States, 9 Fed. (2nd), 429, 448,

Thompson J. said:

'Trivate property can not be taken for public use
without just compensation and can not be taken for

private use with or without compensation."

It is also well settled that 'The nature of a use,

whether public or private, is ultimately a judicial

question."

Rindge Co. v. Los Angeles County, 262 U. S.

700, 43 Sup. Ct. Rep. 689.

V.

The interlocutory judgment is erroneous in con-

demning defendants land for the use of plaintiffs in

mining in and upon the land arid shoal water of

Bering Sea between low and mean high tide.

This point is raised by assignments of error Nos.

12 and 13 (Tr. 82). The interlocutory judgment, as

we have already pointed out in the statement, con-

demns defendant's property to be used by the plain-

tiffs in mining "the land and shoal water between

low and mean high tide on the shore of Bering Sea"

(Tr. 75).
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The United State Government is the owner of

all the land in Alaska below the line of ordinary high

tide.

Shively v. Bowlby, 152 U. S. 1, 9; 14 Sup. Ct.

Rep. 548.

McCloskeij V. Pacific Coast Co., 160 Fed. 794.

Columbia Canning Co. v. Hampton^ 161 Fed.

60.

The words ''navigable waters" in Alaska have been

defined by Congress so as to include "all tidal waters

up to the line of ordinary high tide."

Sec. 2, Act of May 14, 1898, 30 Stat. L. 409, Com-

piled Laws of Alaska, Sec. 47.

By Section 26 of the Act of June 6, 1900, 31 Stat.

L. 329, 330, (Compiled Laws of Alaska, Sec. 129),

Congress granted the right to mine below high tide

in the following language:

'The laws of the United States relating to mining

claims, mineral locations, and rights incident thereto

are hereby extended to the District of Alaska: Pro-

vided, That subject only to such general limitations as

may be necessary to exempt navigation from artificial

obstructions all land and shoal water between low and

mean high tide on the shores, bays, and inlets of

Bering Sea, within the jurisdiction of the United

States, shall be subject to exploration and mining for

gold and other precious metals by citizens of the

United States, or persons who have legally declared



43

their intentions to become such, under such reason-

able rules and regulations as the miners in organized

mining districts may have heretofore made or may
hereafter make governing the temporary possession

thereof for exploration and mining purposes until

otherwise provided by law: Provided further, That
the rules and regulations established by the miners

shall not be in conflict with the mining laws of the

United States ; and no exclusive permit shall be granted

by the Secretary of War authorizing any person or

persons, corporation or company to excavate or mine
under any of said waters below low tide, and if such

exclusive permit has been granted it is hereby re-

voked and declared null and void; but citizens of the

United States or persons who have legally declared
^ their intentions to become such shall have the right to

dredge and mine for gold or other precious metals in

said waters, below low tide, subject to such general

rules and regulations as the Secretary of War may
prescribe for the preservation of order and the pro-

tection of the interests of commerce; such rules and

regulations shall not, however, deprive miners on the

beach of the right hereby given to dump tailings into

or pump from the sea opposite their claims, except

where such dumping would actually obstruct naviga-

tion, and the reservation of a roadway sixty feet

wide, under the tenth section of the Act of May four-

teenth, eighteen hundred and ninety-eight, entitled

*An Act extending the homestead laws and providing

for right-of-way for railroads in the District of

Alaska, and for other purposes,' shall not apply tc

mineral lands or town sites."

It is difficult to see how it is possible for one citizen

to condemn the lands of another in order to exercise
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a right which he has in common with that very citi-

zen, whose lands he thus acquires. The defendant in

the case at bar has an equal right with the plaintiffs

to mine in the land between high and low tide. If it

be established that one miner in Alaska, by asserting

a desire to mine between high and low tide, may con-

demn rights and easements in the upland,: the com-

mon right given by Section 26 of the Act of June 6,

1900, would thus be converted into an exclusive right.

The right to mine in the land and shoal waters of

Bering Sea between high and low tide can only be

exercised in the manner prescribed by the Act of Con-

gress above quoted, that is, "under such reasonable

rules and regulations" as the miners themselves have

made or may make. Can it be said that under this

law any one individual or corporation may take pos-

session of large areas of such land and shoal water

and by eminent domain proceedings condemn patented

upland in order to install thereon heavy machinery to

mine below ordinary high tide? It might as well be

contended that patented upland could be condemned

by private parties in order to enable them to exercise

the common right of fishery in the waters of the

United States.
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VI.

There is error in the interlocutory judgment in this,

that whereas in the complaint plaintiffs only ask for a

condemnation of a temporary easement for a period

not to exceed eight years, said interlocutory judgment

wrongfully condemns and appropriates easement and

rights in defendant's property for an indefinite

period.

This point is raised by assignment and specifica-

tion of error No. 19 (Tr. 84).

In paragraph 10 (a) of the amended complaint the

plaintiffs specifically state that the rights they are

seeking to condemn will ''not extend over a period of

eight years" (Tr. 28). We think it is plain that the

interlocutory judgment (Tr. 74-77) is erroneous in

not being so limited.

VII.

The findings and interlocutory judgment are er-

roneous in not fully setting forth and describing the

right to he reserved to defendant to mine upon the

premises ordered condemned.

This point is raised by assignments and specifica-

tions of error Nos. 21 and 22 (Tr. 84, 85).

These assignments of error read as follows:
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21.

"There is error in said findings and interlocutory

judgment in this, that the terms and restrictions of

the defendant's reserved right to mine and use the

area ordered condemned should have been fully set

forth therein for the information and guidance of the

commissioners and jury, and not reserved to any final

order of condemnation."

22.

"There is error in said interlocutory judgment in

this, that thereby an interest in defendant's lands

less than a fee is ordered condemned, and such lesser

interest and its extent is not described with such cer-

tainty as to enable commissioners or a jury to intelli-

gently assess the compensation to be paid defendant

therefor."

The findings provide (Tr. 72)

:

"15. That the user of the property sought to be ap-

propriated by plaintiffs for the purposes aforesaid,

under final order of condemnation to be entered here-

in, will be so restricted as to in nowise hinder or delay

or impede defendant from mining any part or por-

tion of its said mining claims, including the area

sought to be appropriated, in case said defendant,

during the time of user by plaintiffs of said area,

should at any time desire in good faith, to mine any

part or portion of its said mining claims."
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There is nothing whatever said in the interlocutory

judgment with reference to this right reserved or to

be reserved to defendant.

This right to mine the premises condemned is of

the utmost importance to the defendant, and the com-

missioners, and later the jury, if one be demanded,

should be definitely informed of the precise nature

and extent of this reserved right, so as to be able to

properly assess the damages.

This question was before the Supreme Court of

Ohio in the case of Pontiac Imp. Co. v. Cleveland Metro-

politan Park Dist., 135 N. E. 635, 23 A. L. R.

866. In that case the Park authorities sought to con-

demn an interest in certain property less than a fee and

to limit the owner in the future use of his property by

various regulations to be made or changed in the fu-

ture. The Court said

:

"In this case the rights and privileges which are

sought to be secured are not certain, and their exer-

cise by the board would be entirely indefinite. The
right to regulate and control, the right to prevent cer-

tain things, such as the erection of fences, walls, struc-

tures, etc., when conferred upon the park board, is

not of such a character as to inform the owner of the

property as to what has been taken away from him or

what uses it would be safe for him to make of his

property in the future.

"It does not appear that any provision has been

made concerning the method of exercising these rights
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to control, regulate, and prevent the various matters

staited in the petition, nor does it appear how they are

to be enforced, or how often they may be altered, or

what notice must be given to the owner of the prop-

erty who remains in its possession, or whether he shall

have a right to be heard touching the various matters.

The uncertainty, confusion, and contention that would

necessarily arise are very apparent.

"We think it is clear that the statute involved in

this case does not contemplate any such uncertain

dealing with the property of citizens.

"As pointed out, the statute provides that either the

fee or any lesser interest may be acquired, and when
an interest less than the fee is sought to be acquired

the owner whose property is to be taken against his

will should be apprised of the exact extent of the

lesser interest, so that he may know definitely the

extent of the interest in the property which is not

taken from him. And the lesser interest taken must

be described with such certainty as to enable a jury

to intelligently assess the compensation to be paid

for the interest taken in accordance with the Con-

stitution."

In the present case who is to decide whether the de-

fendant desires in good faith to mine any portion of

the condemned area? Upon what notice may he exer-

cise this right? And at whose expense are moves and

changes to be made so as to permit such mining? All

these things should have been stated definitely and

with great certainty in the interlocutory judgment,

otherwise the commissioners or jury have no basis
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upon which to assess the damages. The damages for

imposing an easement upon the property of another

must of course depend upon the extent of the rights

constituting the easement and the rights remaining

in the owner must in such case be defined with such

certainty as to enable the authority assessing the dam-

ages to intelligently make an estimate.

VIII.

The interlocutory judgment condemyis defendant's

property for a private use in violation of the Fifth

Amendment to the Constitution of the United States.

This point is raised by assignment and specification

of error No. 23 (Tr. 85), which reads as follows:

'There is error in said interlocutory judgment in

this that thereby defendant's lands and easements

thereon and rights therein are condemned and appro-

priated for uses not public, but to the private use of

plaintiffs, and defendant has thereby been deprived

of his property without due process of law and in vio-

lation of the Fifth Amendment to the Constitution of

the United States, all as set forth and claimed in de-

fendant's answer to the plaintiffs' last amended com-

plaint."

Several cases have been carried to the Supreme

Court of the United States from the Supreme Courts

of the various states, wherein it was set up and

claimed that private property had been condemned for
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private uses in violation of the 14th Amendment to

the Constitution. In most, if not all, of these cases,

the Supreme Court felt bound to follow the state

court. Among cases of this character may be cited

Clark V. Nash, 198 U. S. 361, 25 Sup. Ct. Rep. 676;

Strickley v. Highland Boy Gold Mining Co., 200 U. S.

527, 26 Sup. Ct. Rep. 301; Hairston v. Danville dt

Western Railway Co., 208 U. S. 598, 28 Sup. Ct. Rep.

331.

In the last case cited Mr. Justice Moody said:

"The condemnation of land in this case has been

held by the courts of Virginia to be authorized by the

Constitution and laws of that state and we have no

right to review that aspect of the decision."

However, he further said : "We assume that if the

condemnation was for private uses it is forbidden by

the 14th Amendment," citing Missouri P. R. Co. v,

Nebraska, 164 U. S. 403, 41 L. ed. 489, 17 Sup. Ct.

Rep. 130; Falbrook Irrig. District v. Bradley, 164

U. S. 112, 161, 41 L. ed. 369, 389, 17 Sup. Ct. Rep. 56;

Madisonville Traction Co. v. St. Bernard Min. Co..

196 U. S. 239, 251, 252, 260, 49 L. Ed. 462, 467, 468,

471, 25 Sup. Ct. Rep. 251 ; Clark v. Nash, 198 U. S.

361, 369, 49 L. ed. 1085, 1088, 25 Sup. Ct. Rep. 676;

Strickley v. Highland Boy Gold Min. Co., 200 U. S.

527, 50 L. ed. 581, 26 Sup Ct. Rep. 301.
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In the case at bar we rely on the 5th Amendment

instead of the 14th. And in construing and applying

it the Court is not bound to consider as binding any

decisions of state courts construing their various

statutes.

The declaration in the 5th Amendment: ''Nor shall

private property be taken for public use without just

compensation," has been held to mean that private

property can not be taken for private use even if com-

pensation be made.

Cole V. La Grange, 113 U. S. 1, 7;

Territory v. Daniels (Utah), 22 Pac. 159, 163.

In determining whether in the case at bar the tak-

ing is for a public or a private use, we think the lan-

guage of Mr. Justice Moody in Hairston v. Danville

& Western Railway Co., 208 U. S. 598, 28 Sup. Ct.

Rep. 331, may be taken as a safe guide so far as the

general doctrine is concerned. This language is as

follows

:

"We proceed to consider whether the uses of the

spur track for which the land was taken were private,

and therefore such uses for which a taking by the

right of eminent domain is forbidden by the 14th

Amendment. The courts of the states, whenever the

question has been presented to them for decision,

have, without exception, held that it is beyond the leg-

islative power to take, against his will, the property
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of one and give it to another for what the court deems

private uses, even though full compensation for the

taking be required. But, as has been shown by a dis-

criminating writer (1 Lewis, Em. Dom. 2d ed.,

§ 157), the decisions have been rested on different

grounds. Some cases proceed upon the express and

some on the implied prohibitions of State Constitu-

tions, and some on the vaguer reasons derived from

what seems to the judges to be the spirit of the Con-

stitution or the fundamental principles of free gov-

ernment. The rule of state decision is clearly estab-

lished, and we have no occasion here to consider the

varying reasons which have influenced its adoption.

But when we come to inquire what are public uses

for which the right of compulsory taking may be em-

ployed, and what are private uses for which the right

is forbidden, we find no agreement, either in reason-

ing or conclusion. The one and only principle in

which all courts seem to agree is that the nature of

the uses, whether public or private, is ultimately a

judicial question. The determination of this question

by the courts has been influenced in the different

states by considerations touching the resources, the

capacity of the soil, the relative importance of indus-

tries to the general public welfare, and the long-

established methods and habits of the people. In all

these respects conditions vary so much in the states

and territories of the Union that different results

might well be expected. Some cases illustrative of the

tendency of local conditions to affect the judgment

of courts are Hays v. Risher, 32 Pa. 169; Boston &
R. Mill Corp. V. Neuoman, 12 Pick. 467, 23 Am. Dec.

622 {Conf. Lowell v. Boston, 111 Mass. 454, 15 Am.
Rep. 39) ; Turner v. Nye, 154 Mass. 579, 14 L. R. A.
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487, 28 N. E. 1048; Ex parte Bacot, 36 S. C. 125, 16

L. R. A. 586, 16 S. E. 204; Dayton Gold & S. Min. Co.

V. Seawell, 11 Nev. 394; Ha7id Gold Min. Co. v. Par-

keVy 59 Ga. 419; Head v. Amoskeag Mfg. Co., 113

U. S. 9, 28 L. ed. 889, 5 Sup. Ct. Rep. 441; Clark v.

Nash, 198 U. S. 361, 49 L. ed. 1085, 25 Sup. Ct. Rep.

676 ; Stnckley v. Highlarid Boy Gold Min. Co. supra;

Otis Co. V. Ludlow Mfg. Co., 201 U. S. 140, 50 L. ed.

696, 26 Sup. Ct. Rep. 353. The propriety of keeping

in view by this court, while enforcing the 14th

Amendment, the diversity of local conditions, and of

regarding with great respect the judgments of the

state courts upon what should be deemed public uses

in that state, is expressed, justified, and acted upon in

Falbrook Irrig. District v. Bradley; Clark v. Nash;
and Strickley v. Highland Boy Gold Min. Co.,—uhi

supra. What was said in these cases need not be re-

peated here. No case is recalled where this court has

condemned, as a violation of the 14th Amendment, a

taking upheld by the state court as a taking for pub-

lic uses in conformity with its laws. In Missouri P.

R. Co. V. Nebraska, uhi supra, it was pointed out (p.

416) that the taking in that case was not held by the

state court to be for public uses. We must not be un-

derstood as saying that cases may not arise where

this court would decline to follow the state courts in

their determination of the uses for which land could

be taken by the right of eminent domain. The cases

cited, however, show how greatly we have deferred to

the opinions of the state courts on this subject, which

so closely concerns the welfare of their people. We
have found nothing in the Federal Constitution which

prevents the condemnation by one person for his in-

dividual use of a right-of-way over the land of an-
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other for the construction of an irrigation ditch ; of a

right-of-way over the land of another for an aerial

bucket line ; or of the right to flow the land of another

by the erection of a dam. It remains for the future to

disclose what cases, if any, of taking for uses which

the state constitution, law and court, approve will be

held to be forbidden by the 14th Amendment to the

Constitution of the United States."

We have made this lengthy quotation from Hair-

ston V. Danville & Western Railway Co., supra, be-

cause it states the rules for determining whether a

use be public or private as favorably to plaintiff as

they can possibly contend. And if the court below had

in the case at bar granted plaintiffs merely a right-

of-way over defendant's land, the authorities cited,

such as Clark v. Nash, and Strickley v. Highland Boy

Min. Co., supra, might be quite persuasive. But the

court below went much further and, as we have al-

ready pointed out, granted plaintiffs additional rights

not provided for in the statute, such as the right to

install, maintain and operate on defendant's land a

power plant, a hoisting engine, and other property

(Tr. 75). In fact, the court has granted to plaintiffs

the right to use the whole of the surface of the con-

demned area which plaintiffs alleged in their amended

complaint was absolutely necessary for their pur-

pose (Tr. 28). The only right as to the condemned

area remaining in defendant is to mine thereon at
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some future time if it desires to do so in good faith

(Tr. 72). How is defendant to work placer ground

if the whole surface is occupied by another? And if

its good faith be disputed, as it probably would be,

who is to decide the question? We think it quite evi-

dent that it would require another action in court to

decide this question of good faith. Under a statute

which authorizes a condemnation for a right-of-way

only the court below has really taken from defendant

and transferred to plaintiffs 90-100 of an acre of pat-

ented placer mining ground, which is at least as valu-

able relatively as plaintiffs' claim (Tr. 56). It was

never intended that any such a result could legally be

accomplished.

Marsh Mining Company v. Inland Empire

Min. and Mill Co., (Idaho) 165 Pac. 1128.

Judge Cooley in his work on Constitutional Limi-

tations says:

"It is conceded on all hands that the legislature has

no power, in any case, to take the property of one

individual and pass it over to another without refer-

ence to some use to which it is to be applied for public

benefit."

Cooley's Const. Limit., 6th Ed. 651.

The cases of Clark v. Nash and Strickley v. High-

land Boy M. Co, supra are recognized as extreme

cases, and the defendant here asks this Court not to
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further extend the doctrine so as to allow its prop-

erty to be taken away from it and given to the ad-

joining land owner.

For the reasons stated, the defendant asks that the

findings and interlocutory judgment of the court be-

low be reversed and the action ordered dismissed.

Respectfully submitted,

Attorneys for Plaintiff in Error.

i

THOMAS R. LYONS, J

IRA D. ORTON,

i
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laniteb States!

Circuit Court of appeals;
FOR THE NINTH CIRCUIT

NORTHERN MINING AND TRADING COMPANY,
a Corporation,

Plaintiff in Error,

vs.

ALASKA GOLD RECOVERY COMPANY, a Corpor-

ation; B. T. GOODRIDGE, as Administrator of

the Estate of WILLIAM O'BRIEN, Deceased, and
GEO. D. SCHOFIELD,

Defendants in Error.

MOTION AND BRIEF TO DISMISS APPEAL AND
WRIT OF ERROR, AND BRIEF FOR

DEFENDANTS IN ERROR

Typewritten Motion to Dismiss the Appeal and Writ

of error herein, with Brief thereon, having been

heretofore submitted to the Court, is now printed as

follows

:

MOTION TO DISMISS APPEAL AND WRIT OF
ERROR

Appellees and Defendants in Error move to dismiss

the Appeal and Writ of Error of Appellant and Plain-

tiff in Error herein, upon the following grounds

:



1. This Court is without jurisdiction to entertain

and hear said cause upon said Appeal and-or Writ of

Error, for the following reasons

:

(a) Because the Findings of Fact and Conclusions

of Law and the Interlocutory Judgment and Order
Appointing Commissioners complained of, are inter-

locutory, and no appeal lies therefrom to this Court.

(b) Because no Final Judgment has been entered

in the Court below in said cause.

2. Because the Record brought to this Court upon
said Appeal and Writ of Error is incomplete and fatal-

ly defective in the following particulars:

(a) Written Opinions by the Presiding Judge v/ere

signed and filed in the District Court upon overruling

Demurrer to Complaint and upon overruling Demur-
rer to Amended Complaint and to Amended Complaint

as amended by interlineation, and said Opinions have

not been brought to this Court with the Record.

(b) No evidence, oral or documentary^, adduced
upon the trial, by Bill of Exceptions, transcript there-

of, or otherwise, upon which said findings were based,

has been brought to this Court with the Record.

(c) No Praecipe to the Clerk of the District Court

designating the papers to be certified to this Court
on said appeal and writ of error was served on Ap-
pellees and Defendants in Error, or their attorney.

This Motion is based upon the records and files of

this case on file herein, and the annexed affidavit, and
is submitted to the Court upon the annexed typewrit-

ten brief without oral argument on behalf of Appellees

and Defendants in Error. Said Motion and Brief

thereon, to be later printed and incoi-porated in Brief



upon the merits, in accordance with stipulation on file

herein granting and extending time for that purpose.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error.

Nome, Alaska

State of Washington

County of King

I, Geo. D. Schofield, Attorney for Defendants in

Error herein, DO HEREBY CERTIFY that in my
opinion the foregoing Motion is well founded in point

of law.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error.

State of Washington

County of King

Geo. D. Schofield, being first duly sworn, deposes

and says, that he is attorney of record for Appellees

and Defendants in Error herein ; that he was such sole

attorney in the olwer Court; that no Final Judgment
has been rendered in said cause; that no Praecipe to

the Clerk of the District Court designating the papers

to be certified to this Court on said appeal and writ

of error was served on Appellees and Defendants in

Error, or upon affiant as sole attorney in said District

Court; that written Opinions by the Presiding Judge
of said District Court were signed and filed in said

lower Court upon the overruling of the demurrers set

forth in the Record herein, which Opinions have not



been brought to this Court, and further affiant saith

not.

GEO. D. SCHOFIELD,
Subscribed and sworn to before

me on this 3d day of March,

1927.

(SEAL) GEO. FRANCIS BURTON,
Notary Public for the State of

Washington
Seattle, Washington.

BRIEF ON MOTION TO DISMISS APPEAL AND
WRIT OF ERROR

STATEMENT

This action was commenced and prosecuted in the

District Court for the Territory of Alaska, Second

Division, under the Eminent Domain Statutes of said

Territory, as set forth in Compiled Laws of Alaska,

Chapter 22, pages 322-329; (31 Stat. L 522-527) as

amended by Session Laws of Alaska, 1913, pages 118-

119.

The original Complaint (Tr. 1-14) demanded condem-

nation of the fee to certain lands. Demurrer was in-

terposed thereto (Tr. 15-18) argued and overruled by

the Court, and exhaustive written Opinion by the Pre-

siding Judge upon said ruling was signed and filed in

the lower Court.



Plaintiffs thereafter abandoned the original Com-

plaint attempting to condemn an estate in fee (Tr.

1-14) and filed an Amended Complaint reducing the

relief prayed for to an Easement only over said lands

(Tr. 18-35).

Defendant interposed its Demurrer to Amended

Complaint (Tr. 35-38) and its Demurrer to Amended

Complaint as amended by interlineation (Tr. 38-41),

which Demurrers were argued to the Court, overruled,

and written Opinions by the Presiding Judge thereon,

signed and filed in the case. (Said Opinions have not

been brought to this Court.)

Defendant answered the Amended Complaint (Tr.

42-54) and Plaintiff's filed Reply to said Answer (Tr.

54-61).

Thereafter, upon issue thus joined, said case went

to trial before the Court, and oral and documentary

evidence was adduced by both parties to prove the

issues.

The Court found for the Plaintiffs, and signed and

entered the Findings of Fact (Tr. 62-72) and Conclu-

sions of Law (Tr. 73) and entered the Interlocutory

Judgment and Order Appointing Commissioners (Tr.

74-77) complained of herein.

The Interlocutory Judgment and Order Appointing

Commissioners (Tr. 74-77) is conditional, as it provides



"All in case a Final Order of Condemnation is here-

after entered herein" (Tr. 76).

"Upon "Short Record" (Tr. 93), Omitting the Opin-

ions of the Court on Demurrers overruled, and omit-

ting all evidence adduced upon the trial upon which

the Findings of Fact, Conclusions of Law and (condi-

tional) Interlocutory Judgment and Order Appoint-

ing Commissioners are based, Appellant and Plaintiff

in Error brings this Appeal and Writ of Error to this

Court.

(Aliunde: The Commissioners appointed appraised

the damage to the tract taken at one hundred dollars,

and the damage to the residue not taken at one dollar.

The total damage award of one hundred and one dol-

lars was paid into the Registry of the Court and Plain-

tiff in Error (defendant below) has appealed to the

District Court and demanded a trial by juiy. This

appeal is pending in the lower Court, and until disposed

of, no final judgment can be rendered in the case.)

POINTS—AUTHORITIES—ARGUMENT

POINT 1— (a) (b)

1. This Court is without jurisdiction to entertain

and hear said cause upon said Appeal and-or Writ of

Error, for the following reasons

:



(a) Because the Findings of Fact and Conclusions

of Law and the Interlocutory Judgment and Order

Appointing Commissioners complained of, are Inter-

locutory, and no appeal therefrom lies to this Court.

(b) Because no Final Judgment has been entered

in the Court bejow in said case.

Section 636, Chapter 22, page 324, Compiled Laws of

Alaska (1913), relating to Eminent Domain, after re-

citing the facts necessary to be found by the Court

prior to condemnation, provides:

"The plaintiff or defendant or any party interested

in the proceedings, can appeal to the United States

Circuit Court for the Ninth Circuit from any finding

or judgment made or rendered under this chapter. AS
IN OTHER CASES."

The phrase "AS IN OTHER CASES," in Section 636

above quoted, must be construed in accordance with

the customary meaning and general acception of the

English language and in conjunction with Section 653

of said Act; otherwise said phrase is surplusage and

meaningless.

The word "AS" in said phrase, is used as an adverb,

denotng manner, time, form, etc., and the remainder

of the phrase "IN OTHER CASES" can relate to none

other than the cases provided by law as directly ex-

pressed in Section 653 referring to TITLE XIII, under

which. Sections 1336, 1337 and 1339 (Comp. L. Alaska)
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were the then sole provisions governing appeals from

Alaska.

Webster^s Dictionary defines the word "AS" in the

following terms—"AS (az), adv. and conj. To the ex-

tent of which; similarly; for example; after the man-

ner or in the idea of; at the time when; while; because;

thus."

Therefore, under the above definitions, and follow-

ing the phrase ("as in other cases") to a completed

sentence and logical conclusion, it must be construed to

mean: That appeals will lie to this Court "from any

finding or judgment" made or entered under said

Chapter 22, at the time, and in the same way, manner

tand form as otherwise provided by law in other cases.

"Similarly," "for example," "after the manner," "at

the time when," "while," "because," "thus"—^according

to the "rules of practice" designated under TITLE

XIII, as referred to in Section 653 and therefore con-

trolled by Sections 1336 and 1337, relating to appeals

;

which, in turn provide that judgments must be final

before an appeal will lie therefrom to this Cooirt.

Section 653 of this Act, Page 329, Compiled Laws of

Alaska, provides:

"Except as otherwise provided in this Chapter (Ch.

22) the provisions of Title XIII of this Act are applic-

able to and constitute the Rules of Practice of the pro-

ceedings mentioned in this Act."



The Exceptions referred to in Section 653 and set

forth in Chapter 22, in the main, constitute a Special

Proceeding. They relate to a definition of public uses

(Sec. 633) ; classification of estates (Sec. 634) ;
prop-

erty that may be taken (Sec. 635) ; facts to be found by

Court (Sec. 636); contents of complaint (Sec. 639);

substance of summons and time of service (Sec. 640)

;

parties who may defend (Sec. 641) ;
powers of Court

—

appointment of Commissioners (Sec. 642); Commis-

sioners to assess damages (instead of a jury) (Sec.

643); appeal to District Court from Commissioners*

award of damages (Sec. 646).

These are the special provisions of Chapter 22, but

the appeal provision interpolated into Section 636 must

be construed as general, for it provides neither rules

of practice nor direct procedure upon appeal, except "as

in other cases," and Section 653 of the same Act pro-

vides that the provisions of TITLE XIII are applicable

to and constitute the rules of practice of the proceed-

ings mentioned in the Act.

"Title XIII," referred to in said Section 653, com-

prises the Civil Code of Procedure of Alaska from

page 377 to page 646 of Compiled Laws of Alaska of

1913.

Said Sections 636 and 653 must, therefore, be con-

strued together to give effect to the legislative intent

relating to appeals in condemnation cases, and by so
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doing, we are immediately confronted by the provisions

of Sections 1336 and 1337 of Chapter 51, pages 520-521,

Compiled Laws of Alaska, which are a part of said

"TITLE XIII", referred to in said Section 653 of the

Eminent Domain Act, and are "applicable to and con-

stitute the rules of practice" of the Eminent Domain

Act in question, and regulated appeals under said Sec-

tion 636.

The appeal provisions of said Sections 1336 and 1337

provided that judgments should be FINAL.

Again there is no direct authority under Section 636

of the Eminent Domain Act authorizing an appeal

from any finding or judgment PRIOR to such finding

or judgment becoming final. The section merely au-

thorizes an appeal "from any finding or judgment * * *

"as in other cases," and Section 653 points out the rules

of practice and procedure embodied in the Civil Code

of Procedure, which at that time were set forth in Sec-

tions 1336 and 1337, and which required that judg-

ments must be final before an appeal would lie there-

from.

Under Compiled Laws of Alaska, the only interlocu-

tory orders of the District Court from which appeals

could then be taken, were provided for by Section 1339,

Chapter 51, page 521.

The appeal provisions under Sections 636, 653 1336,

1337 and 1339 have been repealed by the Judicial Code
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and as amended and re-enacted by the Jurisdictional

Act of February 13, 1925, hereinafter referred to.

However, the old appeal provisions under Section 636

are so inter-related with Section 653 and through said

Section 653 tied to Title XIII of Civil Code of Proce-

dure of Alaska, which under said Sections 1336, 1337

and 1339, constituted the Appeal Provisions from the

District Court of Alaska under said Title XIII, and

therefore regulated the appeal provisions under Sec-

tion 636, that said Sections 636, 653, 1336, 1337 and 1339

must be construed together to arrive at the legislative

intent governing the appeal provision under Section

636.

Adopting the definition of Webster of the word "As"

(supra) and construing the foregoing sections to-

gether, we reach the definite conclusion that the words

"as in other cases" as used in said Section 636, refer

to appealable cases as then defined under Sections 1336

and 1337, and whereunder, judgment must be final.

We are aware of the decision handed down in the case

of Van Dyke vs. Midnight Sun Mining and Ditch

Company, reported in 177 Federal Reporter, (85) (87)

but are constrained to believe that the provisions of

Section 653 of the same Act, providing that the provi-

sions of Title XIII should constitute the rules of pro-

cedure, was not called to the attention of the Court and

urged in that case in conjunction with said Sections
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1336 and 1337, and Section 1339, at that time governing

appeals from Alaska. Be that as it may, the Van Dyke

case was not an authority when the Appeal was taken

and Writ of Error was sued out in the case at bar, on

additional and other grounds.

The Jurisdictional Act of February 13, 1925, exclu-

sively controlled the rights of Appeal from the District

Court of Alaska when the Appeal was taken and Writ

of Error sued out in this case, and which Act provides:

"Section 128. (a) The circuit courts of appeal shall

have appellate jurisdiction to review by appeal or writ

of error FINAL DECISIONS—
"Third. In the District Courts for Alaska or any

division thereof * * * IN ALL CASES, civil and

criminal, wherein the Constitution or a statute or

treaty of the United States or any authority exercised

thereunder is involved; in ALL OTHER CASES
wherein the value in controversy, exclusive of interest

and costs, exceeds $1,000.00; * * *"

"Fifth (b) The circuit court of appeals shall also

have appellate jurisdiction

—

"First: To review the interlocutory orders or decrees

of the district courts which are specified in Section 129.

"Section 129. Where, upon a hearing in a district

court, or by a judge thereof in vacation, an injunction

is granted, continued, modified, refused, or dissolved

by an interlocutory order or decree, or an application

to dissolve or modify an injunction is refused, or an
interlocutory order or decree is made appointing a

receiver, or refusing an order to wind up a pending-

receivership, or to take the appropriate steps to ac-

complish the purposes thereof, such as directing a sale
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or other disposal of property held thereunder, an ap-

peal may be taken from such interlocutory order or

decree to the circuit court of appeals; and Sections 239

and 240 shall apply to such cases in the circuit courts

of appeal as to other cases therein; * * *"

Sub-Section 13 of Section 240 repeals certain sec-

tions and statues in direct terms, and then enacts the

following general repealing clause

:

"All other Acts and parts of Acts in so far as they

are embraced within and superseded by this Act, OR
ARE INCONSISITENT THEREWITH" (are

repealed).

This Jurisdictional Act on appeals from Alaska to

this Court superseded Sections 1336, 1337, and 1339,

and Acts amendatory of said sections, and likewise

superseded the appeal provisions of Section 636 of the

Eminent Domain Act in question, to the extent at least

of now requiring that "any finding or judgment" as

referred to in Section 636, must be final, or based upon

a final judgment, before an appeal therefrom will lie

to this Court.

Additional force is given to this argument by virtue

of the provisions of Section 129 of said Jurisdictional

Act, specifically limiting appeals from interlocutory

judgments and decrees to injunctions, receiverships

and admiralty causes. This limitation excludes the
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right of appeal in all other cases, unless founded upon

final judgments.

In Pack et al vs. Carter, 233 Fed. Rep. 638, this Court

in construing Section 129 of the Judicial Code, held

that an appeal would not lie from an order refusing to

dissolve a temporary restraining order, on the ground

that the restraining order runs only until the hearing

of the application on the temporary injunction and

ends where the preliminary injunction is granted or

denied.

The interlocutory judgment and order appointing

Commissioners, complained of herein, presents an

analageous situation, for said order is conditional upon

its face, as it provides: "All in case a final order of

condemnation is hereafter entered herein" (Tr. 76).

Also see:

Georgia Ry. etc., vs. Decatur, 262 U. S., 432-437;

Arnold et al vs. U. S., 263 U. S., 427-434;

City etc. vs. McLaughlin, 9 Fed., (2d) 390;

McLennen vs. U. S., 12 Fed., (2d) 507.

POINT 2— (a) (b) (c)

The Record brought to this Court upon said Appeal

and Writ of Error is incomplete and fatally defective

in the following particulars:
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(a) Written Opinions by the Presiding Judge were

signed and filed in the District Court upon overruling

Demurrer to Complaint and upon overruling Demur-

rer to Amended Complaint and to Amended Complaint

as amended by interlineation, and said Opinions have

not been brought to this Court with the Record.

(b) No evidence, oral or documentary, adduced

upon the trial, by Bill of Exceptions, transcript thereof,

or otherwise, upon which said Findings were based,

has been brought to this Court with the Record.

(c) No Praecipe to the Clerk of the District Court

designating the papers to be certified to this Court on

said Appeal and Writ of Error was served on Appellees

and Defendants in Error, or their attorney.

POINT 2—(a)

Rule 14 of this Court provides that the opinion or

opinions of the Court shall be certified to this Court.

POINT 2—Cb)

Just how is this Court to test the Findings com-

plained of? Surely not from the naked allegations of

the pleadings, nor from any construction attorneys for

Plaintiff in Error may place thereon.

The Court below based these Findings, Conclusions

and Interlocutory Judgment and Order complained of.
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upon the evidence adduced upon a trial lasting four

days (Tr. 62) and none of this evidence is before this

Court.

This Court in Van Dyke et al vs. Midnight Sun

Mining and Ditch Company (supra) on the question of

appeal from interlocutory findings and judgment, fol-

lowed the Montana cases on this subject. It is noted,

however, that the case at bar does not fall within the

ruling of the Van Dyke case, for the Court in that case

had the evidence in the Court below before it, upon

the appeal. So did the Judges in the Montana cases.

Van Dyke vs. Midnight Sun Mining and Ditch Co.,

177 Fed., 85 (87).

Helena Power Transmission Co. vs. Spratt, 88 Pac.

Rep. 773.

In the case at bar, the facts necessary to be found

prior to condemnation, as provided by Section 636,

Compiled Laws of Alaska, page 324, and the Facts

found by the Court, were established by evidence ad-

duced upon the trial, and the Interlocutory Judgment

and Order appointing Commissioners followed. None

of this evidence has been brought to this Court. There

is, therefore, nothing before this Court by which said

Findings and Judgment can be tested.

Upon the overruling of the Demurrers in the lower

Court, as printed in the Record, Plaintiff in Error (de-
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fendant below) answered over; reply was filed, issue

joined,, and the case went to trial before the Court, and

was decided upon the evidence adduced. The Court

found for the Plaintiffs. No Motion for a New Trial

was made; no requests for special findings of fact by

the Court in favor of defendant were made; no excep-

tions were reserved, and no Bill of Exceptions settled,

served and filed, and no final judgment has been en-

tered in said cause.

Can Plaintiff in Error (defendant below) upon this

Record, prior to the entry of final judgment, ask this

Court to decide questions of law raised by said Demur-

rers at this time? We think not.

Had Plaintiff in Error stood upon its Demurrer to

the Amended Complaint in the Court below; submitted

to the entry of a final judgment, and then appealed, a

different case would be presented.

We contend that defendant, having answered over

and having gone to trial upon the merits, cannot be

heard in this Court upon any alleged errors of law

raised by the Demurrers until after the entry of final

judgment in the lower Court.

POINT 2~(c)

Failure to serve Praecipe. This point is raised

merely to show the Court that Defendants in Error
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are in no wise chargeable with a failure to bring to this

Court the missing records complained of in this

Motion.

JURISDICTION—GENERAL ARGUMENT

On the general question of the jurisdiction of this

Court to entertain and hear the Appeal and-or Writ of

Error of Plaintiff in Error, we desire to specifically

point out that the general repealing clause of the Juris-

dictional Act of February 13, 1925, provides that All

Acts and parts of Acts inconsistent with said Juris-

dictional Act, are repealed.

Therefore, to hold that an appeal will now lie from

"any finding or judgment" as specified in Section 636,

Compiled Laws of Alaska, before final judgment, would

certainly be inconsistent with and in violation of the

provisions of said Jurisdictional Act, which specifically

limits appeals from interlocutory orders and decrees

to those provided for by Section 129 of said Act; and

further provides that all other judgments must be final

before an appeal will lie therefrom to this Court.

For the reasons aforesaid, we respectfully urge that

the decision handed down in Van Dyke vs. Midnight

Sun Mining and Ditch Company (supra) is not well

grounded, and should be modified to the extent of hold-

ing that no appeal lies from "any finding or judgment"
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under Section 636, Compiled Laws of Alaska, until final

judgment is rendered in the case.

Should the Court disagree with us in this behalf, we

still insist that the Van Dyke case is not an authority

in the case at bar, because. First: In that case, the

Appellate Court had the evidence before it; whereas,

no evidence in the instant case is before the Court.

Second: Because the appeal provisions under Sec-

tions 636, 1336, 1337, and 1339, Compiled Laws of Alas-

ka, have since been repealed and superseded by the

Jurisdictional Act.

In view of said Jurisdictional Act, limiting appeals to

final judgments, except as to cases specified in Section

129 of said Act, why should this Court, with its heavy

volume of litigation on appeal from final judgements

and decrees pending before it, be called upon to hear

cases by piecemeal, prior to final judgment, as in the

instant case?

Under said Jurisdictional Act, and its sweeping re-

pealing provisions, we submit that the language used in

Arnould vs. United States, 263 U. S. (supra) is in point

and worthy of adoption as a rule of decision of this

Court, in all cases, except those specified under Sec-

tion 129 of said Act. Justice Sanford in writing the

opinion in that case, says:

"It is well settled that a case may not be brought here

by writ of error or appeal in fragments; that to be re-
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viewable a judgment or decree must be not only final,

but complete, that is, final not only as to all the parties,

but as to the whole subject matter and as to all the

causes of action involved; and that if the judgment or

decree be not thus final and complete, the writ of error

or appeal must be dismissed for want of jurisdiction."

For the reasons aforesaid, we urge that both the

Appeal and the Writ of Error herein, should be dis-

missed. First: For want of Jurisdiction, and Second:

Because of the incomplete and fatally deficient Record

brought to this Court.

Respectfully submitted,

GEO. D. SCHOFIELD,

Attorney for Defendants in Error

Nome, Alaska.







23

BRIEF ON THE MERITS

STATEMENT OF THE CASE

Plaintiff in Error, in its Statement of the Case, has

adroitly garbled the facts to fit its own theory of de-

fense, and there runs through its entire Brief an in-

sidious attempt by process of both argumentation and

elimination, when and where needful for its purposes,

to present to the Court an assumption of facts not

borne out by the Record. These discrepancies will be

pointed out as this Brief proceeds.

For some ulterior purpose, yet undiscovered by De-

fendants in Error, there has been brought to this Court

and printed in the Record, the Complaint (Tr. 1-14),

and the Demurrer thereto (Tr. 15-17). These plead-

ings were voluntarily abandoned in the Court below;

no error is predicated thereon, and they are mere sur-

plusage in the Transcript and entitled to no consider-

ation.

For convenience, the parties will hereafter be re-

ferred to as they were in the Court below.

Broadly stated, the facts of this case as as follows:

The Plaintiffs, Geo. D. Schofield and William O'Brien

in his life time, and the estate of William O'Brien,

since his death, v/ere, are now, and for more than
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twenty years past, have been the owners and in pos-

session of placer mining claim known and described as

"The Combers Right," situate at the mouth of Daniels

Creek, in Cape Nome Mining District, Alaska. (Tr.

2-33—Finding No. 4, Tr. 63-64.)

In June of 1924, the plaintiffs (jointly) commenced

actual mining operations upon said Combers Right

placer claim and within the adjoining sea area, by the

use of a modem mining plant erected on said mining

claim at a cost of $60,000.00 (since increased to $80,-

000.00), and continued to work and mine said claim

until enjoined by defendant from occupying and using

an area of not exceeding 40 feet square near the south-

ern boundary line of defendant's adjoining claim at

that time necessary to be used to work and mine said

Combers Right claim. (Tr. 20—Finding No. 5—Tr. 64-

65.)

Defendant owns Hunter Beach or Sweet Marie

placer and other mining claims adjoining Combers

Right claim on the north. (Tr. 33—Finding No. 6—Tr.

65.)

The said mining claims of both plaintiffs and defend-

ant have been surface-mined to a considerable depth

and can no longer be hand-mined at a profit, but by

the installation of expensive machinery and quantity

mining, as operations are being carried on by Plain-

tiffs on said Combers Right claim, can be mined at a
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profit. The mines of defendant are idle; have not been

operated or mined for over ten years last past, and

Defendant has no intention of mining the same.

The area sought to be condemned for an easement

only is a small tract of less than one acre, consisting of

vacant, unoccupied sand beach and tailing piles situate

on the southerly boundary line of defendants claim,

and is in no way being used or utihzed by defendant.

(Tr. 33—Finding No. 7 and (a) Tr. 66-67.)

The contour and physical features of the land are

such that Combers Right claim cannot be mined by the

use of the adaptable machinery and plant situate there-

on without the additional use and temporary occupa-

tion of a small portion of the surface of defendant's

adjoining claim for the erection of an aerial tram and

power line to be used in conjunction with Plaintiffs'

modern plant in mining said Combers Right claim.

(Findings Nos. 10, 11—Tr. 68-69.)

Injunction having been granted against any use or

occupancy whatsoever of any part of the surface of

defendant's adjoining claim in mining Combers Right

claim, and defendant refusing to lease or sell, or to

permit any use whatsoever of its claim, Plaintiffs in

this action sought relief under the law of Eminent

Domain, as provided by Chapter 22, pages 322-329,

Compiled Laws of Alaska, as amended by Session Laws

of Alaska, 1913, pages 118-119, and commenced an ac-
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twenty years past, have been the owners and in pos-

session of placer mining claim known and described as

"The Combers Right," situate at the mouth of Daniels
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profit. The mines of defendant are idle; have not been

operated or mined for over ten years last past, and

Defendant has no intention of mining the same.

The area sought to be condemned for an easement

only is a small tract of less than one acre, consisting of

vacant, unoccupied sand beach and tailing piles situate

on the southerly boundary line of defendant's claim,

and is in no way being used or utilized by defendant.

(Tr. 33—Finding No. 7 and (a) Tr. 66-67.)

The contour and physical features of the land are

such that Combers Right claim cannot be mined by the

use of the adaptable machinery and plant situate there-

on without the additional use and temporary occupa-

tion of a small portion of the surface of defendant's

adjoining claim for the erection of an aerial tram and

power line to be used in conjunction with Plaintiffs'

modern plant in mining said Combers Right claim.

(Findings Nos. 10, 11—Tr. 68-69.)

Injunction having been granted against any use or

occupancy whatsoever of any part of the surface of

defendant's adjoining claim in mining Combers Right

claim, and defendant refusing to lease or sell, or to

permit any use whatsoever of its claim, Plaintiffs in

this action sought relief under the law of Eminent

Domain, as provided by Chapter 22, pages 322-329,

Compiled Laws of Alaska, as amended by Session Laws

of Alaska, 1913, pages 118-119, and commenced an ac-
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tion at law accordingly. (Finding No. 8, Tr. 67-68.)

The original complaint sought to condemn an estate

in fee for a dumping place and a reservoir site, and an

easement for an aerial tram and power line. It was

later found that Plaintiffs could pump from the sea,

and by bulkheading, could deposit the tailings from

their mining operations upon their own ground. There-

fore, to reduce to a minimum the rights sought under

condemnation. Plaintiffs abandoned the original Com-

plaint after demurrer thereto had been overruled, and

filed the Amended Complaint, seeking to condemn an

easement only for an aerial tram and power line (Tr.

18-33.)

Defendant Demurred to the Amended Complaint

(Tr. 35-38) and to Amended Complaint as further

amended by interlineation (38-41). The two Demur-

rers are one and the same pleading, and the interlinea-

tion referred to, was an immaterial incident of the

trial. The Demurrer to Amended Complaint was over-

ruled and written Opinion of the Court rendered and

filed. Neither of the written Opinions of the lower

Court overruling the Demurrer to the original Com-

plaint nor to the Amended Complaint, have been

brought to this Court with the Record.

Defendant answered the Amended Complaint (Tr.

42-53) and Plaintiffs replied thereto (Tr. 54-61). The

case went to trial before the Court upon issue thus
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joined. A four days trial resulted and oral and docu-

mentary evidence was adduced by both parties (Tr.

62), and based thereon, the Court found and entered

the Findings of Fact, Conclusions of Law and Inter-

locutory Judgment and Order Appointing Commis-

sioners complained of herein (Tr. 62-77). None of this

evidence has been brought to this Court.

ALIUNDE: The Commissioners qualified; heard

the aflegations and evidence of Plaintiffs and Defend-

ant; arguments of counsel thereon; examined the prop-

erty and returned an award of damages in favor of

defendant in the sum of $100.00 for the 90-100 of an

acre sought to be condemned for the easement as

limited by the Interlocutory Judgment, and the sum of

$1.00 as damages to the remainder of Defendant's

mining claims. Plaintiffs paid the damage award of

$101.00 into the Registry of the Court for the benefit

of Defendant, and an Order of Possession was signed

by the Court and Plaintiffs took possession to the ex-

tent of utilizing the easement granted; set their mast;

guyed same, and proceeded to mine said Combers Right

claim until the close of navigation in October of 1926,

and if permitted so to do, will continue said mining

operations during mining seasons, until said Combers

Right placer and adjoining submarine area are mined

out.

Defendant appealed to the District Court from the
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award of damages assessed by the Commissioners ; de-

manded jury trial, and said appeal is now pending in

the lower Court, and no final judgment can be rendered

until said appeal is disposed of.

Upon Short Record (Tr. 93), omitting all evidence

adduced upon the trial and the written opinions of the

lower Court, filed in the cause upon overruling the

Demurrers, Defendant brings this case on Appeal and

Writ of Error to this Court.

There runs through the entire Brief of Plaintiff in

Error many assumed statements not borne out by the

Record. Some of these will be here noted:

On page 4—That "actual northern terminus is at a

mast." Contra, see Plat, Tr. 33. The northern termi-

nus of the aerial tram is at deadmen on north boun-

dary line of condemned area and at ground end of guy

cables staying the mast.

On page 5—That Exhibit X shows "power plant"

"proposed to be erected and maintained." Contra, see

Plat, Tr. 33, showing words "power unit" which refers

to a donkey engine on skids occupying an actual

ground space of not to exceed 8 feet wide by 20 feet

long and movable over the condemned area from time

to time as required in mining operations. The "power

plant" with all attendant machinery is within the min-

ing plant on Combers Right claim. See Plat, Tr. 33,

marked "Mining Plant." There is no intention what-

ever of erecting any buildings on the condemned area.
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On page 9—That "complaint fails to show that said

corporation (Alaska Gold Recovery Company) has any

interest in Combers Right claim," and * * * "find-

ings and interlocutory judgment are equally silent on

this subject." Contra, see: Paragraph 5 of Amended

Complaint (Tr. 20). "That on or about the 15th day

of June, 1924, Plaintiffs commenced to mine said Com-

bers Right Placer" etc. Also Finding No. 5 (Tr. 65)

" * * * which mining plant Plaintiffs s.eek to utilize

in mining said Combers Right Placer" etc. (The busi-

ness relations between Plaintiffs in jointly carrying

on mining operations on Combers Right claim, is of no

concern to defendant.)

On page 12—"Power house proposed to be erected."

On page 30—"Power plant and hoisting works" to be

operated and maintained. On page 31—"General min-

ing plant" to be erected, and "Aerial tram mere subter-

fuge" etc.—the changes are rung at every opportunity,

with what appears to us to be a deliberate intent to

misquote the facts; for it is apparent from the state-

ments made that the intent is to convince this Court

that Plaintiffs will cover the entire condemned area

with "Power house, hoisting plant, general mining

plant, buildings," etc., etc., to the entire exclusion of

defendant from said area. Such is not the truth. See

:

Reply, paragraph 6, subdivisions (a) (b) (c) Tr. 57-58

and paragraph 9, Tr. 59. Also Finding No. 15, Tr. 72.

Also Interlocutory Judgment, Tr. 75, limiting the uses
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under the easement to be granted, "All in case a Final

Order of condemnation is hereafter entered herein.

(Tr. 76). (The entire subject is still under the control

of the lower Court, for no final judgment has been

entered.)

The total actual surface occupancy at any one time of

the area sought to be condemned, other than the right

of ingress thereto and thereover and egress therefrom

and thereover, will not exceed forty feet square of said

area, with all property thereon subject to be moved

from place to place within said area upon two hours'

notice. Nothing will be placed thereon that would

hinder or delay Defendant from mining said condemned

area from surface to bedrock, and still permit Plain-

tiffs at the same time to use and utilize said area for

their aerial tram and power line in mining Combers

Right claim. (Reply paragraph 6, Subdivisions (a),

(b) and (c), Tr. 57-58. Finding 15, Tr. 72.)

The "Mining Plant" of Plaintiffs (Plat-Tr. 33) on

Combers Right claim is briefly described as follows:

The structure is an open trestle work 50 feet high and

30 feet wide by 100 feet long on the ground with piling

driven on an angle and drawn in at the top to 15 feet

wide. The sluiceways (3 feet wide) are carried on

the top of this trestle and are extended to 125 feet in

length. The dump box and platform is at the head

of the sluiceway. The trestle is open on the ground
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to permit heavy seas in storm periods to run under

and through. Housed within this trestle above the

ground and beneath the sluiceway, is the jig, ball mill,

concentrator and amalgamator. Set in a pit within

the trestle, and bulkheaded against the sea, is a 75 h.p.

Diesel engine and a 10-inch centrifugal pump, with

intake leading to the sea and discharge at the dump

box and head of the sluiceway. This Mining Plant

is complete within itself to sluice, jig, grind, concen-

trate, amalgamate, and separate the gold from the

sand, gravel and material brought to it from Combers

Right claim and adjoining sea area, but because of its

nearness to the sea and want of vantage point for

power puiposes, is unable to bring its own material to

the sluiceways and discharge it 50 feet in the air at the

dump box. This can only be done by an "Aerial Tram

and power line" which requires a power and power line

independent from the mining plant; the setting of a

mast (90 feet high in this case) and securing the same

by encircling cable guy lines solidly affixed to deadmen

buried in the ground. There is no place for this inde-

pendent power and aerial power line, with attendant

mast, and the northerly cable guy lines with deadmen

securing the same, with which to bring material from

Combers Right claim and adjoining sea area to the

Mining Plant on said claim, other than on Defendant's

claim. (See Pat—Tr. 33.)
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This Aerial Tram and Power Line System has been

adapted to mining purposes within the past five years,

and is the only system by which said Combers Right

claim can be mined. It is also called the "Highline

System" and is adopted to modern logging operations

to bring in logs through the air for long distances, and

in sand and gravel pits, to likewise bring the material

to the washing plant.

The mode of operation in mining is briefly as fol-

lows: The setting and guying of the mast, with double

drum donkey engine placed from 60 to 100 feet from

base of mast. The revolving drums of engine each

carry a cable ; one known as the "track cable" or "slack-

line cable" and the other known as the "digging cable"

or "haulback line." The "track cable" passes from the

engine drum direct to and through a sheave affixed at

the top of the mast and continues on to a "tail holt,"

"deadman" or "dolphin" to the outer point from which

and thence in line to the base of the mast, material

is to be excavated and conveyed to the dump box and

head of the sluiceway below the top of the mast. The

"digging cable" or "haulback line" likewise passes

from the engine drum through a sheave at the top of

the Mast, and on the digging side of the Mast the dig-

ging bucket is attached to the "digging cable" and

hangs on a sheave that runs on the "track cable." This

digging bucket affixed to the "digging cable" runs
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down the taut Track Cable to the pit by gravity; the

Track Cable is slackened from the drum of the engine,

thereby dropping the track and digging cables with

attached digging bucket into the pit or sea. Power is

applied to the engine drum carrying the "digging

cable" and the bucket is dragged on the bottom of the

pit or sea, and filled with material. Power is then ap-

plied to the drum carrying the slack "track cable"

which becomes taut between its outer fastening at

deadman or dolphin direct to top of mast. The tauten-

ing of this track cable raises the loaded bucket straight

up out of the pit or sea. Power is then applied to the

"Digging or Haulback Cable" and the loaded bucket

travels up the "Track Cable" to the top of the mast;

dumps its load into the dump box at the head of the

sluiceway, and runs back to the pit or to any point

desired between base of mast and outer fastening of

track cable, for a successive operation.

This entire system is 'Aerial" and the mast acts as

the 'fulcrum" and is the center of the "Aerial Tram

and Pov/er Line" and the termini are situate at the

deadmen guy line mast fastenings, donkey engine, and

outer fastening of the track cable. These are "swung"

around the mast from time to time as mining proceeds

and new pits are opened up, for the power apphed to

the Track and Digging Cables must be over the top

of the mast in a direct line between the engine and
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the pit or point of digging. Therfore, as places of

digging change, the guy lines staying the mast and

the donkey engine are "swung around the mast" ac-

cordingly. For that reason it was pleaded by Plain-

tiffs and found by the Court upon evidence adduced,

that the right-of-way over the entire area sought to

be condemned was necessary. The actual surface oc-

cupancy at any one time consists of the following: A
heavy timbered skid 2 feet thick, 4 feet wide and 6 feet

long, upon which the mast is set; donkey engine on

runner skids occupying a space of 8 feet wide and 20

feet long, and movable at any time under its own

power; 3 deadmen buried in the ground to which are

affixed the guy cables supporting the mast, and which

rise immediately from the surface to the mast—the

main guy cables to a height of 90 feet and the accom-

panying buckle guy cables to the center of the mast

45 feet from the ground. The Track and Digging

Cables running from the donkey engine constitute the

"power line" of the "Aerial Tram" system, and rise

immediately from the engine drums to the top of the

mast and occupy no surface space except where affixed

to deadmen. This space would not exceed 6 feet square

each for the three deadmen.

These facts were all proven upon the trial by the in-

troduction of oral and documentary evidence, includ-

ing photographs, plans, specifications. Permit from
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War Department to erect dolphin in Bering Sea oppo-

site Combers Right claim, with connecting cables there-

from to the mast on shore, with which to mine said

sub-marine area, together with other evidence showing

the necessity of condemnation and the public benefit,

use and nature of the work, and based thereon, the

lower Court made and entered its Findings of Fact,

Conclusions of Law and the Interlocutory Judgment

and Order Appointing Commissioners complained of

herein.

ARGUMENT AND AUTHORITIES

This action was brought under the Eminent Domain

Laws of Alaska, as embodied within Chapter 22, pages

322-329 of Compiled Laws of Alaska, and as amended

by Session Laws of Alaska, 1913, pages 118-119.

Sec. 633, page 322, Compiled Laws of Alaska, pro-

vides:

"Subject to the provisions of this chapter, the right

of eminent domain may be exercised in behalf of the

following public uses

:

"(1) All public uses authorized by the Govern-

ment of the United States.

"(2) Public buildings and grounds for the use of

the District, and ALL OTHER public uses author-

ized by Congress or other legislative authority of the

District.
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"(10) Tramway lines."

Under the authority delegated to the Alaska Legis-

lature under "(2)" above quoted, the Eminent Domain

Act, under Chapter 22, Compiled Laws of Alaska, was

largely broadened and extended by the provisions of

Chapter 55, Session Laws of Alaska, 1913, pages 118-

119, which Act provides:

"AN ACT declaring the use of water for mining,

power and other purposes, and the use of poles and
tower lines for telephone and telegraph purposes, for

AERIAL TRAM and for the transmission of electric

light AND POWER to be a public use and providing

for the condemnation of rights-of-way therefor.

"Section 1. The use of water for mining, pov*"er

and municipal purposes and the use of pole and tower

lines for telephone and telegraph wires, for AERIAL
TRAMS and for the transmission of electric light and
electric power BY WHOMEVER UTILIZED, are

each and all declared to be beneficial to the public and

to be a PUBLIC USE within the provisions of chapter

Twenty-two of Part V of the Alaska Code. Rights-of-

way across private property, whenever the same shall

be shown to be necessary FOR OPERATION OF THE
MINE or other project in connection with which it is in-

tended to be used may be condemned and taken there-

for in the manner as laid down in Chapter Twenty-two

Part V of the Alaska Code, and all proceedings to en-

force the rights herein granted must be in accordance

with those laid down in said chapter.

"The pertinent portions of Section 2 of this Act as

applicable to the case at bar, are as follows:



37

"Section 2. The right-of-way for which provision

is made in the last preceding section shall extend only
to a right-of-way along, upon and across the surface
of the lands to be condemned and to a strip thereof
of sufficient width to permit of the construction there-

on of such * * * poles or the construction of towers
* * * and lines for the transmission of * * *

power for the operation of AERIAL TRAMS and to

permit of maintaining the same and keeping it in

repair.

"Section 3. The word person whenever used in this

act, shall be deemed to mean either a natural person,

partnership, association, corporation or any other

group or combination of natural persons.

"Section 4. So much of Chapter Twenty-two of Part
V of the Alaska Code and all other acts or parts of acts

inconsistent or in conflict with the provision hereof are

hereby repealed."

The real substance of the above Act, as applicable

to the instant case, in direct terms provides:

That a right-of-way upon, along and across the sur-

face of lands (private property), of sufficient width to

permit of the construction thereon, of poles, towers,

and lines for the transmission of power for the opera-

tion of aerial trams, and to permit of the maintaining

of such power line and aerial tram (system) and keep-

ing the same in repair, for use in the operation of a

mine, is a Public Use, and such right-of-vv^ay may be

condemned and taken for said purposes by whomso-
ever desires to use such power line and aerial tram
(system) in the operation of a mine.

The method of procedure to acquire such right-of-
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way, for the purposes aforesaid, upon the private lands

of another by condemnation proceedings, is pointed

out by Sec. 1, pages 118-119, Session Laws of Alaska,

1913, and is regulated by Chapter 22, Part V of Com-

piled Laws of Alaska.

Under the processes of both "augmentation and elim-

ination", referred to at the beginning of our State-

ment of the Case, it is noted that at page 26 of Defen-

dant's Brief, sub-sections (3), (4), (5), (6), (7), (8),

(9) and (11), of Sec. 633, pages 322-323, Compiled Laws

of Alaska, having no bearing whatever upon the case,

are quoted in full, while on page 28, in referring to

the Act of the Alaska Legislature (Session Laws of

1913, pages 118-119), which amends, broadens and ex-

tends the provisions of Chapter 22, Compiled Laws of

Alaska, page 322, counsel unwarrantedly assert that

said Territorial Act "adds nothing to this general law,

so far as the present case is concerned," and after quot-

ing its Title and Section 2 (omitting Sec. 1), dismiss

and cleverly forget the Act entirely through the re-

mainder of their Brief. The provisions of this omitted

section (Sec. 1) declaring that "Aerial Trams" * * *

"BY WHOMEVER UTILIZED" to be a Public Use

within the provisions of Chapter 22 of Part V of the

Alaska Code, and that "rights-of-way across private

property, whenever the same shall be shown to be nec-

essary FOR OPERATION OF THE MINE * * *
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may be condemned and taken therefor in the manner

as laid down in Chapter Twenty-two of Part V of the

Alaska Code", * * * jg directly in point on the

issues here raised, and coupled with the other provi-

sions of said act in conjunction with sub-section (10)

of Section 633, page 323 of Compiled Laws of Alaska,

by direct terms, clearly authorizes the condemnation

of the right-of-way for the power line and aerial tram

sought by Plaintiffs under the Amended Complaint,

"for operation of the mine," (Combers Right) and to

permit of maintaining the same and keeping it in re-

pair," i.e., the aerial tram and power Hne to operate

the same.

Chapter Twenty-two, Part V, Compiled Laws of

Alaska, page 322-329, provides the rules of procedure

in Eminent Domain cases, and Sec. 633 of said Chapter

as amended by Session Laws of Alaska, 1913, pages 118-

119, names the public uses for which, and classifies

and designates the character of property that may be

condemned and taken for such uses. Tested under

these laws, it is submitted that the Amended Complaint

by its allegations, meets every requirement of proce-

dure, pubhc uses, and character of property that may

be condemned and taken under the laws of Alaska.

Under "ARGUMENT I" pages 25-33 of Defendants

brief, it is contended that the Amended Complaint does

not state facts sufficient to constitute a cause of action.
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Under this point, error is predicated upon the over-

ruling of the Demurrer to the Amended Complaint.

Before further answering this point, we challenge

the attempted practice in this case of asking this Court

under its appellate jurisdiction, prior to the entry of

final judgment, to pass on questions of law decided

by the lower Court in overruling said Demurrer. We
further challenge the attempted practice of asking this

Court, under its appellate jurisdiction, to pass upon

or disturb the Findings of Fact, Conclusions of Law,

and Interlocutory Judgment and Order Appointing

Commissioners, complained of, because none of the evi-

dence adduced upon the trial in the Court below, upon

which said Findings, Conclusions and Interlocutory

judgment are based, has been brought to this Court,

and said Findings, Conclusions and Interlocutory

judgment are conclusive upon the Appellate Court un-

til the production of the evidence whereby the Court

can test the same, or until final judgment rendered in

the lower Court.

Even should this Court overrule the Motion to Dis-

miss the Appeal and Writ of Error, these questions are

still pertinent on the Record produced.

If authority exists for prosecuting the Writ of Error

in this Court, it must be found in Sec. 636, Compiled

Laws of Alaska, page 324, which provides for an appeal

from "any finding or judgment made or rendered
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under this chapter, as in other cases.'* This is an ac-

tion at law. Would this Court in any other law case

("as in other cases") disturb a Finding, Conclusion of

Law or Interlocutory judgment of a lower Court prior

to final judgment, based upon evidence adduced, unless

the evidence was before the Court?

This court in Van Dyke vs. Midnight Sun Mining and

Ditch Company, 177 Fed. 85, following the Montana

cases therein cited, sustained an appeal prosecuted

under said Sec. 636, upon Findings and an Interlocu-

tory judgment before the rendition of final judgment,

but the evidence in that case was before the Court, as

it was in the Montana cases. No so here.

Again, a Demurrer is neither a "Finding" nor a

"Judgment" and no appeal Hes under said Sec. 636

from an order overruling a Demurrer, nor from any

error predicated thereon prior to final judgment.

Defendant would have had no standing in this Court

if upon the overruling of the Demurrer to Amended

Complaint, and prior to the signing of Findings, Con-

clusions and Interlocutory judgment, it had come to

this Court prior to final judgment, alleging error on

the order overruling the Demurrer. Can it so inter-

polate now? We insist it cannot.

Our contention is that all alleged errors complained

of that are predicated upon the overruling of the De-

murrer, or upon the Findings of Fact, Conclusions of
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Law, and (so-called) Interlocutory judgment (an Or-

der, really) and Order Appointing Commissioners,

cannot be heard at this time. There is no right of

appeal from the Order overruling the Demurrer; the

Record is incomplete without the evidence, and there is

nothing before the Court upon which it could render a

judgment, other than to dismiss the Writ.

On page 29 of Defendant's Brief, counsel charge that

the interlocutory judgment grants an easement fot*

a right-of-way and "for other purposes." This, and the

other misleading statements on the same subject on

pages 30 and 31 have already been covered, and stand

flatly denied by the Interlocutory Judgment itself, the

terms of which are strictly within the provisions of

Session Laws of Alaska, 1913, pages 118, 119, and

Chapter Twenty-two, Compiled Laws of Alaska (Tr.

75-76). This Interlocutory judgment (so-called) con-

demns nothing; grants nothing: It merely limits the

area sought to be appropriated to which Plaintiffs will

be confined; names and uses to which Plaintiffs will be

limited, to-wit, a right-of-way upon which to construct

an aerial tram and power line for use in mining Com-

bers Right claim, and to permit of maintaining the

same and keeping it in repair; ALL IN CASE a final

order of condemnation is HEREAFTER entered here-

in. (The final order of condemnation provided for by

Sec. 650, Compiled Laws of Alaska, page 328, has not
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been entered because of the appeal of Defendant to the

District Court from the award of damages returned by

the Commissioners.) It then adjudges the jurisdic-

tional facts necessary to be found before condemnation

(Sec. 636) and the fact necessary to be found before the

appointment of Commissioners (Sec. 642) and appoints

the Commissioners. This Interlocutory judgment is

strictly in consonance with the statutes cited, and

there is nothing therein to justify the rash, mislead-

ing and contrary statements made by counsel through-

out Defendant's brief.

At pages 30 and 31, in citing 1 Lewis on Eminent

Domain, 2nd Ed., Sec. 254, p. 592, counsel run true to

form, for they chop the text off in the middle. The

remaining portion is as follows:

"But, as in other cases, such a construction will, if

possible, be given to an act as will carry into effect the

chief and manifest pui'pose for which it was passed,

(citing cases) And such as will give effect to all of

its words, (citing Beck vs. United N. J. R. R. Co., N.

J. L. 45.) It will be so construed as to support its valid-

ity rather than otherwise." (Citing many cases

—

Note 31.) The authority as far as quoted by counsel

cites the single case of "Bunny's Case, 2 Blanch, Ch.

99."

The case of Warm Springs Irr. Dist. et al. vs. Pacific

Live Stock Co., 270 Fed. 560, cited on page 31, is not in

point here. The Court there holds that the provisions
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of Eminent Domain statutes, with respect to the in-

terest to be taken, are to be strictly construed. The

ruling was that an easement and not a fee to a reser-

voir site had been acquired under a condemnation

proceeding.

Our statute (sec. 634, Comp. L.) classifies the estates

and rights in lands subject to be taken for a public use,

viz:

"1. A fee simple, when taken for public buildings

and grounds or for permanent buildings, for reservoirs

and dams, and permanent flooding occasioned thereby,

or for an outlet for the flow, or a place for the deposit

of debris or tailings of a mine.

"2. An easement when taken for any other pur-

pose."

In the case at bar an easement only is sought, viz:

a right-of-way for an aerial tram and power line to

operate the same, to be used and utilized in the opera-

tion of a mine; and these objects are specifically de-

clared to be public uses under the Eminent Domain

Laws of Alaska, (supra). Nor can the strictest con-

struction of these Acts eliminate one word of the uses

described in the Interlocutory judgment (Tr. 75-76)

without doing violence to the legislative intent plainly

apparent under the Act 1913 (supra) ; for the grave-

man of the statute is "FOR THE OPERATION OF

THE MINE" in an outpost country where the mining
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of placer gold is the chief, and in fact, the only indus-

try (Finding No. 15—Tr. 72).

If the allegations of the Amended Complaint, plead

substance, objects and purposes beyond relief under

the Eminent Domain laws (which we deny), such alle-

gations would be wholly immaterial here and consid-

ered as surplusage, so long as the Court in its Inter-

locutory judgment confined the relief sought to that cov-

ered by the law of the case, and defendant would have

no just cause for complaint.

The Amended Complaint stated sufficient facts to

constitute a cause of action, and the overruling of the

Demurrer thereto on that ground, was without error.

Answering Point II, pages 33-37, Defendant's Brief:

This refers to the right of B. T. Goodridge, as Ad-

ministrator of the Estate of William O'Brien, to be

joined as a party Plaintiff, and the objection applies to

but one of the Plaintiffs; is immaterial and in no way

affects the merits; nor is Defendant concerned or in-

terested in the degree or quantity of estate or interest

held by Plaintiffs; nor is it a ground of demurrer under

our statute.

Paulson vs. City of Portland, 16 Or. 440.

Sec. 870, Compiled Laws of Alaska, provides that,

"all persons having an interest in the subject of the
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action, and obtaining the relief demanded, may be

joined as Plaintiffs."

Morover, Sec. 1067, Comp. L. Alaska, provides that

the Court may give "judgment for or against one or

more of the several plaintiffs * * "^^ and determine

the ultimate rights of the parties on each side as be-

tween themselves."

The quantity or quality of interest of Plaintiffs in

the subject matter of an action, or in the relief de-

manded to constitute them proper parties in proceed-

ings to condemn land under the Eminent Domain Sta-

tutes, is not specified by the Statute. Under Sec. 633

Compiled Laws, "the right of eminent domain may be

exercised in behalf of the * * * public uses men-

tioned," and Sec. 636 provides that "the plaintiff or

defendant or any party interested in the i>oceedin8s

can appeal * * *." Therefore the subject matter of

the proceedings is one of public rather than of private

interest. Sec. 639 provides who shall be "styled plain-

tiff", viz : the "person in charge of the public use for

which the property is sought." Such person or persons

are "necessary parties" under the Statute. Others

may be "proper parties".

Plaintiffs are jointly mining Combers Right claim,

and are therefore the parties in charge of the public

use, and necessary parties under the statute.

The authorities cited by Defendant on this point,



47

might have some probative force if the Administrator

was sole Plaintiff and attempting on behalf of the

Estate to maintain a condemnation proceeding for the

purposes aforesaid. The circumstances, however, are

peculiar, in this: Plaintiff Schofield is a joint-tenant

with said Estate in the mine, and as such, entitled to

mine the claim either with or without said Estate join-

ing such mining operations. With a joint-tenant in a

mining claim proposing to mine and actually mining

the ground, an Administrator representing an Estate

owning an undivided interest therein, would be lax in

his duty in failing to protect the interests of the Estate

should he fail 'to join in some form in such mining

operations; for such action would avoid a multiplicity

of suits over a division of the proceeds. So we say,

that under the Statute, or on grounds of Public Policy

alone, the Administrator was not only a "proper party"

Plaintiff, but when participating in the mining opera-

tions, became a "necessary party" under the Statute.

The Demurrer on this ground was properly over-

ruled.

Answering Point III of Defendant's Brief, pp. 37-38:

This point refers to the joinder of Alaska Gold Re-

covery Company as party Plaintiff, and the ground of

objection is that there is no allegation in the Amended

Complaint showing that said Company has any inter-

est in, or right to mine on said claim. This allegation
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of fact is unfounded, for the Amended Complaint

alleges

:

"That in * "= * 1924, PLAINTIFFS commenced

to mine Combers Right Placer" and further shows that

Alaska Gold Recovery Company expended $60,000.00

in erecting the "Mining Plant" on said claim (Tr. 20

paragraph 5). Again, Finding No. 5 (Tr. 65) recites

that "PLAINTIFFS seek to utilize in mining said Com-

bers Right Placer" the "Mining Plant" erected thereon

by Alaska Gold Recovery Company.

What we have said under Point II on the question of

"parties" is equally applicable on this point, and is

referred to here to avoid duplication. Moreover, no

authority is cited by defendant on this point. Further

consideration is therefore unnecessary.

No error was committed in overruling the Demurrer

on this ground.

Answering Point IV of Defendant's Brief, pp. 38-41.

Under this point it is urged that the uses for which

Defendant's property has been ordered condemned are

not public uses.

Finding No. 14 (Tr. 72) is as follows:

"14. That the lands of the Territory of Alaska

are largely mineral lands, and in the Second Judicial

Division of said Territory are valuable chiefly, if not

entirely, for the gold and other mineral deposits there-
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in contained, and that mining for placer gold is the

chief industry of said division."

The Congress of the United States, under Chapter

22, Compiled Laws of Alaska, Sec. 633, sub-section (10)

has declared the use of "Tramway Lines" to be a public

use, and the Legislature of Alaska, Session Laws of

1913, pages 118-119, has declared aerial trams and

power lines to operate the same in the operation of a

mine, to be a public use, and has provided for the con-

demnation of a right-of-way over private property

upon which may be constructed an aerial tram and

power line, by whomever utilized, whenever shown to

be necessary for the operation of a mine.

In defining what is and what is not a "public use" as

applicable to the mining states, both State and Federal

Courts have broken away from the old doctrine that

"public use" is solely confined to use by the public, and

have adopted the modern theory that "public use" is

synonymous with "public welfare" and "public benefit."

Lindley in his work on Mines, Sec. 264, says: "It is

manifest that there is a marked tendency, evolution-

ary in its nature, to break away from the old rigid

rules on the subject of public use, and to enlarge the

definition of the term, so as to make it synonymous

with 'public welfare' * * * with the promise of its

becoming the prevailing doctrine in most jurisdic-

tions." As a matter of fact, it is the "prevail-
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ing doctrine" in the mining states, and has been gen-

erally adopted by the federal courts.

Snyder in his work on Mines, Sec. 1971, says: "Pri-

marily it is a political question * * * It matters not

whether the people express their will through the Con-

stitution or through the Legislature, within the bounds

of the Constitution."

Under the Eminent Domain Laws of Alaska (supra)

both Congress and the Territorial Legislature of Alas-

ka, have expressed the "will" of the people in providing

for the uses sought in the case at bar under the power

of eminent domain.

The question whether a use is in fact public or not,

is one which the courts alone may determine, but in

Shasta Power Co. vs. Walker, 149 Fed. 568, Judge Wol-

verton says: "It is just as well settled that the neces-

sity or expediency for the taking; the instrumentali-

ties by which it may be done, and the mode of pro-

cedure to be observed are matters wholly resting with-

in the province of the Legislative department," citing

many cases—and. Judge Wolverton continues, "It is

the general doctrine that, if it be doubtful whether

legislation is within or inimical to the Constitution, the

courts should resolve the doubt by sustaining the law-

making body." Citing cases.

Again, text-writers on eminent domain, and the ad-

judicated cases, practically all agree that, when the
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Legislature has declared a use to be public, such decla-

ration will be respected and followed by the Courts,

unless the act is clearly and palpably unconstitutional,

or the necessity for the taking is plainly without rea-

sonable foundation.

2 Dillon Mun. Corp. (4th Ed.) 600;

U. S. vs. Gettysburg Elec. Ry. Co., 160 U. S. 668;

Dayton Mining Co. vs. Seawell, 11 Nev. 394;

Tuttle vs. Moore (Ind. T.) 64 S. W. 585;

Mills, Eminent Domain (2d. Ed.) 10;

Lewis, Eminent Domain, 158;

10 Am. and Eng. Ency. Law, (2d Ed.) 1070.

The cases of Clark vs. Nash, 198 U. S. 361, and

Strickley vs. Highland Boy Mining Company, 200 U. S.

527, in construing the true meaning of "public use"

adopt the "public welfare" theory, and are decisive of

the case at bar.

Several eminent domain cases have come to this

Court on appeal from Alaska, and the constitutionahty

of these statutes has never been questioned. Moreover,

under these cases, this Court in interpreting said laws

and the term "public use" has already adopted the

"public welfare" theory as particularly applicable to

existing conditions in Alaska.

In Midnight Sun Mining and Ditch Co., 177 Fed. 85,

the Court says:
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"Apart from the fact that the Court will take judi-

cial notice of the climatic and physical conditions of

Seward Peninsula, * * * the evidence presented

in the Court below shows without conflict that the

Peninsula is valuable chiefly, if not entirely, for its

gold and other mineral deposits, * * *" and in this

case the Court approvingly adopts the decision in Clark

vs. Nash, and Strickley vs. Highland Boy Mining Com-
pany (supra).

Again, in Miocene Ditch Company vs. Jacobson, 146

Fed. 680, the decisions in Clark vs. Nash, and Strickley

vs. Highland Boy Mining Co. (supra), were cited and

approvingly referred to; and the Court says: "In

Clark vs. Nash * * * the Court had occasion to

discuss the question of the right of eminent domain

under the provisions of the Utah Statute, which in all

essential respects is similar in its provisions to the Code

of Alaska." The cases thus cited, approve the "public

benefit" theory—the Utah Statute and hence the Alas-

ka Statutes herein quoted. Many cases are here cited.

In Miocene Ditch Co. vs. Lyng, 138 Fed. 544, the

judgment dismissing the case on the ground that the

Complaint failed to plead a "public use" was affirmed

by this Court, but it is noted that in remanding the

case, the Court gave leave to amend the Comiplaint to

cover that deficiency; showing thereby that the Court

regarded the statutes in question as valid.

In Empire Water and Power Co. vs. Cascade Town
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Co., 205 Fed. 26, it was said, "In framing constitutions

wisdom frequently requires the use of general terms

which should be held as progressively adaptable to

material development, and as open to embrace new in-

stances as they arise and come clearly within the spirit

of the provision" and "even the incidents of ownership

may be cut down by the peculiar laws of a state"

—

Otis Co. vs. Ludlow Co., 201 U. S. 154, citing Eldridge

vs. Tregevant, 160 U. S. 452, 466.

It is thus apparent that the term "public use" has

received enlarged scope and meaning. The test is no

longer confined to use by the public, but the doctrine

as peculiarly applicable to the mining states is now

based upon "public use"
—

"public welfare."

The power of a State to work out from the con-

ditions existing in a mining region the largest welfare

of its inhabitants has become the accepted doctrine.

Bacon vs. Walker, 104 U. S. 316.

The case of Strickley vs. Highland Boy Mining Co.

(supra), is peculiarly applicable to the case at bar, for

it covers "aerial lines between mines" and the Court

in that case sustain^^d the opinion of the legislature

and of the Supreme Court of Utah, and recognized the

doctrine "that the public welfare of the State demands

that aerial lines between mines should not be made

impossible by the refusal of a private owner to sell

the right to cross the land, and the Court in that case
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in referring to the opinion in Clark vs. Nash (supra)

said: "In discussing what constitutes a 'public use* it

recognized the inadequacy of use by the general public

as a universal test."

The case at bar presents a much stronger case than

the Strickley case, in that the right-of-way in that case

was largely a matter of convenience and other routes

could have been adopted; whereas, in the case at bar,

the area sought to be condemned is the only place avail-

able for the right-of-way of the aerial tram and power

line to operate the same, in mining Combers Right

claim. This fact is conclusively established. (Finding

No. 11—tr. 69.)

In Black vs. Hirsh, 256 U. S. 155, it was held that

"the use by the public generally of each specific thing

affected, cannot be made the test of public interest."

The Court further says: "The notion that property

rights are absolute and exempt from legislative modi-

fication required from time to time in civilized life is

contradicted not only by the doctrine of eminent domain,

under which what is taken is paid for, but by that of

the public power in the proper sense, under which

property rights may be cut down, and to that extent

taken without pay."

At 10 R. C. L., Sec. 26, it is said: "The Supreme

Court has found nothing in the federal constitution

which prevents the condemnation of one person for his
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individual use of a right-of-way over the land of an-

other for an aerial bucket line—Strickley vs. Highland

Boy Mining Co. (supra) ; of a right-of-v^ay for the con-

struction of an irrigation ditch;—Fallbrook vs. Brad-

ley, 164 U. S. 112; or the right to construct a spur track

to a private establishment over the land of another

—

Hairston vs. Danville, etc. Ry. Co., 208 U. S. 598; or

right-of-way for a tunnel to reach a mine; Brynes et

al, vs. Douglas et al., 83 Fed. 45. See also, 10 R. C. L.,

Sec. 46, defining the true meaning of "public use."

Again, quoting from the opinion of the lower Court

in the leading case of Highland Boy Mining Co., vs.

Strickley, (Utah) affirmed by the Supreme Court in

200 U. S. 527, it is said:

"The construction of roads and tramways for the

development of the mining industry is a public use,"

on "the same line of reasoning as was held in Clark vs.

Nash (supra) in regard to irrigation ditches" * * *

"otherwise * * * adjoining owners would be clothed

with power to demand and compel payment of an in-

conscionable price for their lands before parting with

the title, or they could refuse absolutely, to grant the

easement required on any terms, and thereby in some
cases cripple mining enterprises, or destroy them al-

together. Such a policy would not only be inconsistent

and unreasonable, but would greatly retard the de-

velopment of the greatest natural resources of the

state. We are therefore of the opinion, and so hold,

that the construction and operation of roads and tram-

ways for the development and working of mines is a
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public use—the act of the legislature under considera-

tion makes ample provision for the payment of a fair

price to the owner of lands sought to be condemned,

and for all damages that he may suffer because of such

taking, and is therefore valid."

In Noble State Bank vs. Haskell, 219 U. S., 110, it

was said: "An ulterior public advantage may justify

a comparatively insignificant taking of private prop-

erty for what, in its immediate purpose, is a private

use."

The following cases are also directly in point upon

the questions here discussed:

Burley vs. United States, 179 Fed. 9;

Fallbrook Irr. Dist. vs. Bradley, 164 U. S., 112, 161;

Kansas vs. Colorado, 206 U. S., 46;

Bank vs. County of Yankton, 101 U. S. 129;

Boquillas Cattle Co. vs. Curtis, 213 U. S. 338;

Potlatch Lumber Co. vs. Peterson (Idaho) 88 Pac.

426;

Owry vs. Goodwin, (Ariz.) 26 Pac. 376;

Tanner vs. Treasury T. M. & R. Co., (Col.) 83 Pac.

464;

Overman vs. Corcoran, 15 Nev. 147;

Ellinghouse vs. Taylor (Mont.) 48 Pac. 757;

Dayton Mining Co. vs. Seawell, 11 Nev. 394;

Goldfield Cons. M. & T. Co. vs. Old Sandstrom A.

G. M. Co. (Nev), 150 Pac. 313;

Brown vs. United States, 44 S. Ct. Rpts., 90;—283
Fed. 606;

Shasta Power Co. vs. Walker, 149 Fed. 568;

Old Dominion Land Co. vs. U. S. 296 Fed. 20.
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We desire to direct particular attention to the early

leading case of Dayton Mining Co. vs. Seawell, 11 Nev.

394, and the language of Chief Justice Hawley at page

409 of the opinion in that case. It is particularly ap-

plicable to Alaskan conditions and well described the

obstructive measures adopted by defendant corpora-

tion in the case at bar.

We are aware of the adverse rulings of the Califor-

nia cases on the question of "public use" as related to

mining in that state, but point out that "mining" is

not the chief industry of California. The California

Courts do not hesitate to adopt the "public benefit"

and "public welfare" theory in defining a "public use"

when applying the same to irrigation purposes. The

California rule as applied to "mining" and the cases

cited by counsel from that state, are wholly inapplic-

able to Alaskan conditions or to the facts in the case

at bar.

The Lower Court committed no error in the Finding

complained of as charged in Point IV of Defendant's

Brief.

The authorities cited upon the foregoing point, will

also stand as an answer to Point VIII, pages 49, 56 of

Defendant's Brief, on the question of the constitution-

ality of said Statutes under the Fifth Amendment to

the Constitution. Moreover, the cases cited on pages

50 and 53 do not support the text, but are largely in
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favor of the doctrine of "public benefit" and "public

welfare" in defining the meaning of "public use" and

support the contention of Plaintiffs in this case.

No error was committed in the Interlocutory judg-

ment on the constitutional point raised.

Answering Point V of Defendant's Brief, pp. 41-44.

Counsel contend under this point that,

"The interlocutory judgment is erroneous in con-

demning defendant's land for the use of Plaintiffs in

mining in and upon the land and shoal water of Bering

Sea between low and mean high tide."

Practically, there is no rise and fall of tide in Bering

Sea opposite Combers Right claim, other than one

foot, which would lay bare a strip along the coast be-

tween low and mean high tide of not exceeding a strip

two feet wide, which is too small to be mined by itself,

or at all, other than in connection with the adjoining

claim or the adjoining submarine area below low tide.

With the cases of Shively vs. Bowlby, 152 U. S. 1, 9;

McCloskey vs. Pacific Coast Co., 160 Fed. 794, and Co-

lumbin Canning Co. vs. Hampton, 161 Fed. 60, cited on

page 42 of Defendant's Brief, holding that the United

States Government is the owner of all the land in

Alaska below the line of ordinary high tide, we have

no contention, for these cases are directly in point and

support our theoiy of the case whereby the United
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States has by direct terms granted to citizens of the

United States the right to mine said areas, owned by

the Government. Who would have the temerity to

argue that the Government of the United States was

not authorized to grant to its citizens the right to mine

submarine areas owned by it?

By Sec. 26 of the Act of June 6, 1900, 31 Stat. L. 329,

330 (Compiled Laws of Alaska, Sec. 129), Congress

granted to citizens of the United States the right to

explore and mine, between low and mean high tide

and below low tide on the shores, bays and inlets of

Bering Sea. The section referred to is set out on pages

42 and 43 of Defendant's Brief and therfore will not be

copied here.

Counsel cite no authority on this point, and the ques-

tion raised is limited to land "between low and mean

high tide" (the narrow strip above described) and no

question whatever is raised to the great body of land

constituting the submarine gold-bearing areas below

low tide on the shores of Bering Sea.

Plaintiffs are mining both areas in conjunction with

Combers Right claim, as of right they are entitled to

do under the direct grant from the United States; nor

do Plaintiffs claim any exclusive right to mine said

areas. Defendant is at perfect liberty to likewise mine

the same, but has no intention of so doing. Its policy
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is not only obstructive, but destructive to the mining

interests of the Territory.

At common law, these lands were owned by the

Crown, but under our system, are owned by the Gov-

ernment for the use and benefit of its citizens, and the

United States had a perfect right to employ such agen-

cies and instrumentalities as it might see fit to use,

including the right of eminent domain, to work

and mine such areas. The Government has delegated

this right to others, the public, without exclusive privi-

leges; nor does the acceptance of the privilege and

mining said areas under said grant destroy the nature

of the "public use," no more than as though the Gov-

ernment itself carried on said mining operations. The

right has been delegated, and carries with it under the

term of "public usj" the "public benefit"-"pubHc wel-

fare" theory so unanimously adopted in the mining

states. Force to this argument is given by the fact that

such mining operations by citizens of the United States

are "subject to such general rules and regulations as

the Secretary of War may prescribe for the preserva-

tion of order and the protection of the interests of

commerce." Under this supeiMsion, Permits are is-

sued by Secretary of War, under plans and specifica-

tions to be submitted and approved by the War De-

partment, for all dolphins, or other obstnactions to

navigation, before mining such submarine areas can be
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commenced; as was done by Plaintiffs in the case at

bar.

This argument is supported by the following cases:

Burley vs. United States, 179 Fed. 9;

Fallbrook Irr. Dist. vs. Bradley, 164 U. S. 112, 161;

Kansas vs. Colorado 206 U. S. 46

;

Bank vs. Yankton, 101 U. S. 129.

In Kansas vs. Colorado (supra), the Court said:

"The National Government is the most considerable

owner, and has power to dispose of and make all need-

ful rules and regulations respecting its property."

The Government could condemn Defendant's prop-

erty, or an easement thereon and thereover to work

and mine these areas. It has granted the right to

mine the same to its citizens, and there follows with

the grant the right of eminent domain under the Alas-

ka Statutes heretofore referred to.

There is no merit to the contention of Defendant

under Point V of its Brief, and the Court committed no

error on this ground.

Answering Point VI of Defendant's Brief, p. 45:

Defendant predicates error here, claiming the ease-

men sought to be condemned, should have been for a

definite period. No authority is cited. A sufficient

answer to this alleged error is that the Statute does

not limit the time an easement may be used and en-
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joyed under condemnation proceedings, and the fact

that Plaintiffs pleaded a fixed period, is wholly im-

material. Moreover, this subject is still under the

control of the lower Court, for no final judgment in

condemnation has been entered. We therefore sub-

mit that no error was here committed.

Answering Point VII of Defendant's Brief, pp. 45-49.

Defendant here complains because the Findings and

Interlocutory judgment failed to specifically describe

the rights reserved unto Defendant to mine on the

area sought to be condemned. This point is chimerical,

for there are no reservations made against Defendant,

nor is there any reason, if Defendant so desires, why he

cannot mine the condemned area at any time, and this

is specifically reserved to defendant under Finding No.

15, printed on page 46 of Defendant's Brief.

The case of Pontiac Imp. Co. vs. Cleveland Metro-

politan Park Dist., 135 N. E. 635, is not in point here,

for the Court there attempted to confer upon the Park

Board indefinite powers of regulation governing the

land owner in his use of the property. Not so here, for

the Interlocutory Judgment merely covers an ease-

ment unto plaintiffs to be exercised with as little inter-

ference and obstruction to Defendant as possible in its

mining the condemned area at the same time said ease-

ment is being used by Plaintiffs in mining their own

ground. Defendant complains of the words "good



63

faith" inserted in the Finding and Judgment herein

and counsel devote considerable space to argument on

this point. We admit it is regrettable that neither

Defendant nor its counsel seem to know even the mean-

ing of the words, for the record discloses the bad faith

of both since 1924 in raising every technical objection

known to the law to prevent Plaintiffs from mining

Combers Right claim and adjoining sea areas, after

an expenditure of $80,000.00 for that purpose ; while at

no place in the entire record is there the slightest inti-

mation that Defendant, either now or in the future, has

any intention whatever of mining its own ground or

said areas. The record reeks with the "dog in the man-

ger" policy of Defendant. Moreover, the Statute does not

require that any rights should be reserved unto Defend-

ant in the condemnation ofthe easement required. The

stipulation that Defendant might, if it so desired, mine

the condemned area at the same time said area was

being used by Plaintiffs under the easement, was volun-

tarily and in good faith, conceded by Plaintiffs. (Reply

(b) Tr. 57.) On the other hand, the magnanimity (?)

of Defendant corporation, whose charter has expired

by limitation (Finding No. 3, Tr. 62) ; that maintains

no officer in the Territory, other that the required

Statutory Agent and its able counsel; that will neither

mine itself nor permit its neighbor to mine, is truly

amazing. This statement is well illustrated by the de-
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mand of $75,000.00 damages for the easement in ques-

tion (Paragraph 23, Answer—Tr. 52) as against an

award of $101.00 made by a Commission composed of

mining men of the district. The equities of the case

are all with Plaintiffs, and the language of Judge Haw-

ley, set forth on page 409 in Dayton Mining Co. vs. Sea-

well, 11 Nevada, 394, well expresses the situation in this

case and the conduct of Defendant throughout the en-

tire proceedings.

The Finding and judgment complained of on this

point are without error.

As a matter of courtesy to the Presiding Judge of

the lower Court, who handed down the exhaustive and

exceedingly able, written opinions upon overruling the

Demurrers printed in the record, we submit verified

copies of said Opinions with this Brief, for such con-

sideration as this Honorable Court may deem advisable

in the premises. Copies thereof, with this Brief, have

been mailed to counsel for Defendant from Nevada.

The seemingly lengthy argumentative portions of this

Brief have been deemed necessary because of the in-

ability of counsel for Plaintiffs to be present at the oral

argument. The case is submitted on this Brief.

The points here raised are of vital interest to the

entire mining industry of Seward Peninsula, for like

situations, as in the case at bar, prevail along the shores
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of Bering Sea for a stretch of over twenty miles of gold

bearing sand beaches and adjoining submarine areas

containing a gold content of millions of dollars that

can be profitably mined by the use of modern mining

machinery, as constructed and explained in our State-

ment of the Case, but which cannot be mined without

aerial trams and power lines to bring material from

the sand beaches and adjoining submarine areas to the

mining plants thereon, and which aerial trams and

power lines MUST, by force of circumstances be placed

upon patented upland mining claims adjoining such

beaches; otherwise, said gold-bearing beaches and sub-

marine areas cannot be mined, to the utter destruction

of a new and great mining industry, and consequent

damage to the public at large. The right of eminent

domain is all that will save the situation, and the Terri-

torial Legislature of Alaska in passing the Act of 1913

(supra) made ample provision for such protection.

Without the right of eminent domain here contended

for, the Congressional Act granting to citizens of the

United States the privilege of mining the sea areas

therein mentioned, is meaningless and of no avail, and

said areas must remain unmined, contrary to the in-

tention of Congress, as specifically provided by said

Act.

In conclusion, we submit that there is no error in the

Record warranting a reversal of the lower Court, and
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we ask that its decisions on all points raised, be af-

firmed, and the Appeal and Writ of Error of Plaintiff

in Error dismissed at its costs.

Respectfully submitted,

GEO. D. SCHOFIELD,

Attorney for Defendants in Error,

Nome, Alaska.
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tition the Court for a Rehearing of this cause upon
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POINT I.

Because the majority opinion of the Court is

based upon a misconception of the facts as disclosed

by the Record, in this : Said opinion shows upon its

face that it is based upon the statement that ^^the

main purpose of the taking * * * is to obtain a site

for a plant and equipment to operate the mine/^

whereas, the Record clearly shows that the site

sought is to be used only ''for a right of way for a

pole and transmission line and rights incidental

thereto'^ namely, ''for the setting of poles * * * and

lines for the transmission of power for the operation

of an aerial tram and to permit of maintaining the

same and keeping it in repair-/' which was all that

was asked upon the trial in the lower Court and all

that was granted under the Interlocutory Judgment

;

all of which stands affirmed under the Majority

Opinion notwithstanding the order of reversal.

The Record showing above facts is hereby re-

ferred to as follows:

Paragraph 11, Amended Complaint, Tr. 28, 29;

Prayer to Amended Complaint, "2," Tr. 31;

Sub-Div. (c) Reply, Tr. 57, 58.



Finding 12, Sub-Div. (a), (b), (c) and Find-
ing 13, Tr. 70, 71

;

Interlocutory Judgment, Tr. 75, 76.

Brief of Defendants in Error, page 44, where

it is distinctly stated:

"In the case at bar an easement only is

sought, viz : A right-of-way for an aerial tram
and power line to operate the same, to be used
and utilized in the operation of a mine!"

(The objectionable features stated in the

Amended Complaint as pointed out in the Ma-
jority Opinion, were eliminated upon the trial,

and the issues were confined strictly to securing

a right-of-way "for the setting of poles * * *

and lines for the transmission of power for the

operation of an aerial tram and to permit of

maintaining the same and keeping it in repair.")

The "Plant and Equipment to operate the

mine'' referred to in the Majority Opinion, is situate

on and will remain on Combers Right Claim. See

Exhibit X, Transcript, page 33, marked ''Mining

Plant." There is no "Plant and Equipment" to be

placed upon the condemned area. This was at-

tempted to be explained to the Court on pages 28

to 34 in the Brief of Defendants in Error.



POINT II.

Because the Majority Opinion of the Court is

based upon the '^allegations of the Amended Com-

plaint and * * * Findings of the Court" instead of

upon the Interlocutory Judgment, which was the

culmination of the trial and limited the uses of the

condemned area to which plaintiffs in the lower

Court would be restricted, viz

:

"A right-of-way over and across said area

and leading therefrom to said Combers Right
placer for said Aerial Tram and necesary equip-
ment to operate, maintain and keep the same in

repair." (Tr. 76.)

The lower Court further was very careful to

define the word "equipment" as used in above sen-

tence by confining it to a "mast" (post or pole)

with guy lines supporting the same, and a "hoist-

ing engine" (power) to operate the aerial tram.

(Tr. 75, 76.)

In fine, there is nothing in the Findings or

Interlocutory Judgment (Order) ''to obtain a site

for plant and equipment to operate the mine" as

seems to have been conceived under the Majority

Opinion; nor was it so understood by the lower

Court or parties litigant. The only relief asked



upon the trial was a right-of-way along, upon and

across the surface of the condemned area for the

setting of poles and line for the transmission of

power for the operation of an aerial tram and to

permit of maintaining the same and keeping it in

repair. If the Court, in a final opinion, holds other-

wise, then Defendants in Error are extremely un-

fortunate in the language used by their counsel to

express the uses intended.
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ARGUMENT AND AUTHORITIES.

From what has been said under Points I and

II herein, it is respectfully suggested that the

Majority Opinion presents the anomalous situation

of reversing the case, and upon remanding the same,

granting to plaintiffs in the lower Court, everything

they contended for upon the trial and the identical

relief granted by the lower Court under the Inter-

locutory Judgment; for if the case is remanded

under the present Majority Opinion, Defendants in

Error now announce that they will ^^ elect to claim

only such rights as they are entitled to claim under

the law'' as defined in the Majority Opinion, and

clearly provided for by Chapter 55, Session Laws

of Alaska, 1913, pages 118, 119, and fully sustained

in the leading cases of Clark vs. Nash, 198 U. S. 361,

and Strickley vs. Highland Boy Mining Company,

200 U. S. 527.

The Dissenting Opinion filed in the case cor-

rectly states the facts and is hereby referred to for

the information therein contained.

There are but two things to be placed upon the

condemned area, namely: the mast (pole or post)

with guy fastenings to support the same and tlie
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*' hoisting engine" (an ordinary donkey engine on

skids) as the necessary appurtenance, or ''power"

to operate the tram. These constitute the ** Aerial

Tram" and the "Mast" (pole or post) is the center

pole of the aerial tram. The northerly half of this

aerial tram is on the condemned area and the

southerly half of the aerial tram is on Combers

Right claim.

See

Exhibit X, Transcript, page 33;

''Surface occupancy" Brief Defendants in

Error, page 34.

Interlocutory Judgment, Transcript 75, 76.

Being thoroughly convinced that the Court has

been misled in finding that the object of the action

''is to obtain a site for plant and equipment to

operate the mine/' we respectfully urge a re-

examination of said Record; that the Majority

Opinion be withdrawn and re-written affirming

the order of the lower Court, or that this Petition

for a Rehearing be granted and said cause re-

assigned for argument at a later date.

In case the Court declines to re-examine said

Record and thereupon affirm the Order of the lower

Court, or refuses to grant a Rehearing, Defendants

in Error then pray that said cause be remanded
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tvithout costs, under Sub-Div. 3, Rule 31, as a

penalty against Plaintiff in Error for bringing this

case here upon Short Record without the evidence

and the Opinions of the lower Court upon the De-

murrers complained of, prior to the rendition of

final judgment therein.

Rule 14, Sub-Division 1.

For the causes and reasons aforesaid. Defend-

ants in Error pray that said order be affirmed, or

that a Rehearing of said cause may be granted.

Respectfully submitted,

GEO. D. SCHOFIELD,

Attorney for Defendants in Error.

Nome, Alaska.

State of Washington, 1

rss.

County of King. J

I, Geo. D. Schofield, Attorney for Defendants

in Error, Do Hereby Certify, that in my judgment

the foregoing Petition for Rehearing is well found-

ed, and that the same is not interposed for delay.

GEO. D. SCHOFIELD,

Attorney for Defendants in Error.
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